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OFFICIAL OPINIONS OF THE ATTORNEY GENERAL - 1961
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OPINION NO. 61-199 SHERIFFS AND CONSTABLES; NRS 248.265]-Sheriffs and
constables may collect fees for travel incurred in unsuccessful aitempts to serve process.

Carson City, January 9, 1961

]
Honorable Wayne O. Jeppson, District Attorney, Lyon County, Y erington, Nevada
[ ] STATEMENT OF FACTS ]

Dear Mr. Jeppson:

The District Attorney of Lyon county seeks the opinion of this office on the following

guestion:

QUESTION

Is the Sheriff of Lyon County entitled to recover mileage for travel in unsuccessful attempts to
Serve process?

CONCLUSION

The Sheriff of Lyon County is entitled to recover mileage for travel in unsuccessful attempts

to process.
[ ]

ANALYSIS

NRS 248.265|provides, in part, as follows:

1. The sheriff of Lyon County shall be allowed to charge and collect the
following fees:

For serving a summons or complaint, or any other process, by which an action or
proceeding is commenced, except a writ of habeas corpus, on every defendant

$2.00
For traveling and making such service, per mile in going only, to be computed in
all casesthe distance actually traveled, for each mile .........ccccevveeevienee. 30

If any two or more papers are required to be served in the same suit at the same
time, where parties live in the same direction, one mileage only shall be charged.

6. All fees collected by the sheriff of Lyon County shall be paid into the county
treasury on or before the 5th day of each month.

[
Nevadais one of the minority of jurisdictions which permits sheriffs and constables to recover
mileage for travel iln_attempting to serve process which was not actually or lawfully served or

made. See 80 C.J.S. 541.
In the case of Washoe County v. Humboldt County, [4 Nev. 123|(1879), the Court held that a
eled In altem

sheriff was entit..ed_t.o_hls_f.eslf.or_mu.La.actuallly trav pting to find and serve jurors




whose names appeared upon the venire, but who could not be found and served.” The Court there
construed a portion of Section 1 of the Statutes of 1875, page 147, which read as follows:

“The fees allowed to Sheriffsin the counties of this State shall be asfollows: * *
* “For traveling, per mile, in serving such supoena or venire, in going only, fifty
cents for the first ten miles, and for each and every additional mile, forty cents; but
when two or more witnesses or jurors live in the same direction, traveling fees shall
be charged only for the most distant.”

The Court stated:

The sheriff was entitled to fees and mileage for serving the twenty-four jurors,
and in the event of the jurors living in different directions, the statute (Stat. 1875,
147) authorizes the allowance of mileage whether the jurors named in the venire be
found or not. The mileage in such cases is necessarily made in “serving such
venire.”

We have noted that NRS 248.265] contains the phrase “for traveling and making such
service.” Whereas, the staiute construed by the Court in the cited case contains the phrase “for
traveling * * * in serving such subpoena or venire” We do not think, however, that the
difference in language merits a difference in construction. The provisions of the Nevada Revised
Statutes governing fees of sheriffs and constables, with the exception of Lyon and Minerd
Counties, contain language substantially the same as ears in the statute construed by the
Court. (SeeNRS 248. NRS 248. ZQU, INR§ 258. ZQG NRS 258.125|through [NRS 258.1 )

Our search shows that V oe County V. Humboldt County, supra, has never been moaditied or
overruled on this point, and , accordingly, we must conclude that sheriffs and constables in this
State may collect feesfor travel incurred in unsuccessful attempts to serve process.

Respectfully submitted,

ROGER D. FOLEY
Attorney General

By: Earl Monsey
Deputy Attorney Generd

OPINION NO. 61-200  EMPLOYMENT SECURITY DEPARTMENT; EXECUTIVE
DIRECTOR—Section 612.605, 612.610, 612.615, 612.227 and 41.010 NRS construed.
Funds provided in addition to those granted by congress for administration of the
Employment Security Department of the State of Nevada. Lease-Purchase Agreement for
purchase of land and office buildings by Executive Director of Employment Security
Department pursuant to 612.227 NRS may be enforced by legal action against the State of
Nevadain the event of default in payment of rents be |lessee.

Carson City, January 11, 1961

Mr. Richard Ham, Executive Director, Nevada Employment Security Department, P. O. Box
602, Carson City, Nevada

STATEMENT OF FACTS

Dear Mr. Ham:



Y ou have asked this office for our opinion in connection with the Lease-Purchase Agreement
of September 16, 1960 between the State of Nevada, by and through the Employment Security
Department, as lessee, and Brunzell Construction Co., Inc., of Nevada, as lessor, as amended by
Amendment of Lease dated January 5, 1961.

QUESTIONS

1. Is a Lease-Purchase Agreement for purchase of office buildings and land entered into
pursuant to 612.227 NRS enforceable by the lessor against the State of Nevada?

2. In the event of nonpayment of rent by the lessee pursuant to the agreement can lessor file
suit against the State of Nevada for the collection of past due rents?

3. Are there funds available for the payment of said rent by lessee other than funds
appropriated by the Congress of the United States?

CONCLUSIONS

Question No. 1: Yes.
Question No. 2: Yes.
Question No. 3: Yes.

ANALYSIS

Suits against the State of Nevada are generally authorized under Section 41.010 NRS which
provides that a person who has presented a claim against the State for services or advances
authorized by law, and for which an appropriation has been made but of which the amount has
not been fixed by law, to the Board of Examiners and which claim the Board or the State
Comptroller has refused to alow, may commence an action in Ormsby County for the recovery
of the portion of the claim which shall have been rejected. The statute further provides that in
such actions against the State, summons is served upon the State and the action proceeds as in
other civil actionsto fina judgment. Should there be a judgment under such action, it is provided
under Section 41.030 that upon presentation of a certified copy of the final judgment, the State
Comptroller shall draw his warrant for the amount awarded by the judgment.

This statute requires that the claim be made for services authorized by law. The contract of the
Employment Security Department for acquisition of useful office space is a service authorized by
law. Section 612.227 has specifically authorized the Lease-Purchase Agreement hereinbefore
referred to.

A continuing appropriation has been made for the payment of this contract under Section
612.605. Therein it is provided that there is created in the State Treasury a special fund known as
the unemployment compensation administration fund. That statute further provides that all
moneys which are deposited or paid into that fund are “hereby appropriated and made available
to the Executive Director.” That fund consists of al moneys appropriated by this State as well as
al moneys received from the United States and all moneys from any other source for such
purpose. Hence, those funds are appropriated for the use of the Executive Director for lawful
services for which he is authorized to contract. Subsection 3 of Section 612.605 specifically
provides that all moneys in that fund shall be expended solely for the purpose of defraying the
cost of the administration of the Employment Security Department. It is our opinion that rental
payments are part of the cost of administration authorized by law as services for which the
Executive Director is entitled to contract, and for which an appropriation has been made.

The State is not immune from suit under any doctrine of sovereign immunity precluding suit
for the reason that the use of the building is for a service rendered and an appropriation from a
fund has been made for that purpose. The amount of expenditure for administration of the
Employment Security Department has not been fixed by law but is a general authority to the



Executive Director which, in this case, you have fixed by the contract pursuant to your general
authority.

As afurther supplement to the Unemployment Compensation Administration fund created and
appropriated under Section 612.605, there has been arranged by the Legislature provisions for
appropriation from the general fund. | refer you to Section 612.610 which provides in generd
that if any moneys are found by the Department of Labor because of any action or contingency to
have been lost or expended for purposes other than, or in amounts in excess of those found
necessary by the Department of Labor for the proper administration of the Employment Security
Department “it is the policy of this State that such money shall be replaced by moneys
appropriated for such purpose from the general fund of this Sate to the unemployment
compensation administration fund for expenditure as provided in

This latter section, we believe, makes it mandatory on the Staie of Nevada as a matter of
policy to supply the unemployment compensation administration fund with moneys for the
proper administration of the chapter whenever the fund is insufficient. The last section quoted
provides that upon receipt of notice of a finding from the Department of Labor the Executive
Director shall promptly report the amount required for such replacement to the Governor, and the
Governor shall at the earliest opportunity submit to the Legislature a request for the appropriation
of such amount. This section for reimbursement of the unemployment compensation
administration fund is an emergency section.

In addition to this there is another fund called the Employment Security fund created under
Section 612.615. This money is appropriated and made available to the Executive Director to be
used in the absence of federal funds. In the event federal funds are not available to finance
expenditures for the administration of the employment security laws of the State of Nevada,
resort may be had to that fund. In fact, that section of the law provides that it shall be arevolving
fund to cover expenditures when federal funds have been requested and not yet received and “any
balance in this fund shall not lapse a any time but shall be continuously available to the
Executive Director for expenditures consistent with this chapter.”

CONCLUSION

Therefore, it is concluded that in the event of nonpayment of rent lessor is entitled to bring
suit against the State of Nevada when his claim has been rejected and, upon obtaining judgment,
the judgment is avalid collectible judgment against the State of Nevada.

Very truly yours,

ROGER D. FOLEY
Attorney General

By: Charles E. Catt
Specia Deputy Attorney General
For The Employment Security Department

OPINION NO. 61-201 COUNTIES, CITIES; Washoe County
is subject to the building code regulations and Tees prescribed by the City of Reno with
respect to such construction the county may undertake within the city limits.

Carson City, January 19, 1961

Honorable Roy Lee Torvinen, City Attorney, Reno, Nevada

STATEMENT OF FACTS



Dear Mr. Torvinen:

The County of Washoe on several occasions has constructed or caused to be constructed
buildings and other structures within the confines of the City of Reno. The City Attorney of Reno

has requested our opinion on the following question relative to such construction.

QUESTION

Are the regulations and fees prescribed by the building code of the City of Reno applicable to
county buildings or other structures constructed by the County of Washoe within the city limits

of Reno?

CONCLUSION

Washoe County is subject to the building code regulations and fees prescribed by the City of

Reno with respect to such construction the county may undertake within the city limits.

of

ANALYSIS

The following legislation is pertinent to the instant question:

NRS 244285 Jrhe board of county commissioners shall have power and
jurisdiction in thar respective counties to cause to be erected and furnished a
courthouse, a jail and such other public buildings as may be necessary, and to
repair, remodel or build additions thereto, and to keep the samein repair; * * *.

NRS 278.020 For the purpose of promoting hedth, safety, moras, or the
genera wefare of the community, the governing bodies of cities and counties are
authorized and empowered to regulate and restrict the improvement of land and to
control the location and soundness of structures.

NRS 278.570 ]rhe governing body of any city or county may provide for the
inspection of structures and the enforcement of the zoning regulations by means of
the withholding of building permits. For such purpose the governing body may
establish and fill a position of city or county building inspector, and may fix the
compensation attached to the position, * * *.

RS 27/8.580 [rhe governing body of any city or county may adopt a building
code, specifying the design, soundness and materials of structures and rules,
ordinances and regulations for the enforcement of the building code.

2. The governing body may also fix a reasonable schedule of fees for the
issuance of building permits.

3. A city building code which has rules, regulations and specifications more
stringent than the building code of the county within which such city is located
shall supersede, with respect to the area within a 3-mile limit of the boundaries of
such city, and provision of such building code not consistent therewith.

NRS 244.368

RS devoted to county government.

NRS 278.610 1. From and after the establishment of the position of building
inspector and the filling of the same as provided in it shall be
unlawful to erect, construct, reconstruct, alter or change the use of any building or

other structure within the territory covered by the building code or zoning
regul ations without obtaining a building permit from the building inspector.

isidentical to paragraph 3 of the above cited statute, but appears in the section



2. The building inspector shall not issue any permit unless the plans of and for
the proposed erection, construction, reconstruction, alteration or use fully conform
to all building code and zoning regulations then in effect.

The provisions of Chapter 278 apply to special-charter cities, as well as cities incorporated by
general law. SeeNRS278.010]1(b).

Article XII, Sections 10e, 10f, 10.235, 10.530 and 9a of the Charter of the City of Reno
variously empower the city council to regulate the construction of wooden buildings, prescribe
material to be used in construction, prevent the erection of unsafe buildings, provide for the
inspection of unsafe buildings in the interest of fire protection, regulate height, size, and location
of buildings, and enact an ordinance adopting a uniform building code without publication.
Section 15-1 (as amended) of the Reno Municipa Code adopts the 1958 Uniform Building Code,
Section 4-24 (as amended) created the office of building inspector.

In the case of Green County v. City of Monroe, 3 Wis.2d 196, 87 N.W.2d 827, the Court held
that a county was not subject to a city zoning ordinance in locating and constructing a county jail
on county property. The Court said:

By statute the county board must construct the jail at the county seat. Under our
statutes counties have extensive police powers. The state has its own building code
governing the construction of public buildings. The state code is very
comprehensive and covers safety in construction, sanitation, ventilation, and other
details. The responsibility for the enforcement of the state building code is not left
to cities but is delegated to the state industrial commission and in the case of a
county jail the plans are also subject to inspection and approva by the state
department of public welfare. The genera words of the statutes conferring zoning
powers on cities cannot be construed to include the state, or in this instance the
county, when in conflict with special statutes governing the location and
construction of acounty jail.

In Hall v. City of Taft, 47 Cal.2d 177, 302 P.2d 574, it was held that a municipal corporation’s
building regulations were not applicable to the construction of a public school building within the
municipality by a school district. The Court said that school districts are agencies of the state for
the local operation of the state school system and added:

Moreover, in connection with the foregoing and as an additional ground why the
construction of school buildings by school districts are not subject ot the building
regulations of a municipa corporation in which the building is constructed, is that
the state has completely occupied the field by general laws, and such local
regulations conflict with such general laws, when we consider the activity involved.

In Community Fire Protection District v. Board of Education, (Mo.) 315 S.\W.2d 873, the Fire
Protection District sought to compel a school district to comply with an ordinance of the fire
district requiring building permits and setting a general building code. Under Missouri law fire
districts are established as political subdivisions. The Court held that the school district must
obtain the building permit.

* * * jtis clear to us that the Legislature has subjugated the School District’s
general power to construct buildings to the Fire District’ s specific power to regulate
the construction of buildings in the furtherance of fire prevention. * * * Inasmuch
as the Fire Digtrict is exercising police power delegated to it by the State, the
School District is just as subservient thereto as if the provisions of the Fire
District’ s ordinances had been prescribed by the State itself.



The Missouri Court distinguished the Hall case (supra) “because the State of California had
invested the Board of Education with complete authority in the field of building construction.”

In County of Cook v. City of Chicago, 311 Ill. 234, 142 N.E. 512, it was held that a county
must comply with the fire regulations of a municipal corporation within the limits of which it
erects a county building. The Court said:

It is urged that the county is an arm of the state to which there has been
committed the control of the county buildings, and that it is not, therefore, subject
to the police power of the city. While the county is an agency of the state, it is
likewise a creature of the state, vested with only the powers conferred upon it by the
state. It is not correct, therefore, to say that the county is a part of the state in the
exercise of police power.

It is apparent from reading the foregoing cases that the mere fact that a political body is a
subdivision of the state is not sufficient to exempt that body from local building regulations. In
addition the applicable statutory framework must show an intent on the part of the Legislature to
endow the affected subdivision with authority to regulate the mode of construction which it is
authorized to undertake. supra, generally authorizes Washoe County to construct
public buildings. It does not, however, contemplate regulating the nature of such construction.
The Legislature has seen fit to confer this police function upon the City of Reno by virtue of the
provisions of and the cited charter provisions. We are, therefore, of the opinion
that the county 1S subject to the building code regulations prescribed by the city with respect to
such construction the county may undertake within the city limits.

The situation presented by the County of Washoe when it undertakes to construct public
buildings within the City of Reno can be contrasted with a similar undertaking on the part of a
dUIi authorized department or commission of the State of Nevada.

NRS 34150 provides:

1. The state planning board shall furnish engineering and architectural services
to all state departments, boards or commissions charged with the construction of
any state building, the money for which is appropriated by the legislature. All such
departments, boards or commissions are required and authorized to use such
Services.

2. The services shall consist of:

(a) Preliminary planning.

(b) Designing.

(c) Estimating of costs.

(d) Preparation of detailed plans and specifications.

The board may submit preliminary plans or designs to qualified architects or
engineers for preparation of detailed plans and specifications if the board deems
such action desirable. The cost of preparation of preliminary plans or designs, the
cost of detalled plans and specifications and the cost of all architectura and
engineering services shall be charges against the appropriations made by the
legidature for any and all state buildings or projects, or buildings or projects
planned or contemplated by any state agency for which the legislature has
appropriated or may appropriate funds. The costs shall not exceed the limitations
that are or may be provided by the legidature.

3. The board shall:

(@) Have fina authority for approval as to architecture of al buildings, plans,
designs, types of construction, major repairs and designs of landscaping.

(b) Solicit bids for and let al contracts for new construction or major repairs to
the lowest qualified bidder.

(c) After the contract is let, have supervision and inspection of construction or
major repairs. The cost of supervision and inspection shall be a charge against the



appropriation or appropriations made by the legidature for the building or
buildings.

The cited statute clearly grants the State Planning Board the power to regulate the mode and
manner of construction of state buildings and in our opinion preempts any local regulation.

Since the fees charged for obtaining building permits are not regarded as a tax for revenue
purposes but merely as a means of defraying the expense of regulation, Washoe County is not
immune from payment of such fees. See Danielsv. Point Pleasant (N.J.), 129 A.2d 265.

Respectfully submitted,

ROGER D. FOLEY
Attorney General

By: Earl Monsey
Deputy Attorney Generd

OPINION NO. 61-202 MUNICIPAL CORPORATIONS; JURISDICTION OF
MUNICIPAL COURT—When one is charged with a crime by complaint under city
ordinance, and demurs thereto, contending that the ordinance is unconstitutional, the
municipa judge must certify the action to the district court for trial if “tax assessment, or
levy” isinvolved, otherwise the municipal court must try action.

Carson City, January 20, 1961
Honorable Sidney R. Whitmore, City Attorney, City of Las Vegas, Las Vegas, Nevada
STATEMENT OF FACTS
Dear Mr. Whitmore:

Inquiry of your office recently submitted to the undersigned raises questions of procedure in
the municipal court. The question is entirely one of law, and requires of this office that we
outline the distinguishing features of those criminal cases commenced in the municipal court, in
which it is incumbent upon the municipal judge to certify the action to the district court to hear,
try and determine.

QUESTIONS

Question No. 1. If oneis charged with a crime under an ordinance of the City of Las Vegas,
and demurrers to the complaint upon the ground that the ordinance which is invoked is
unconstitutional, does it then become incumbent upon the municipal judge to certify the action to
the district court to try and determine?

Question No. 2. If adefendant wishes to test a city ordinance as to its constitutionality, under
which he is charged with the commission of a public offense, should he file a demurrer or a
motion to dismiss the complaint?

CONCLUSIONS
Question No. 1.

If the crime charged, pursuant to ordinance, is founded upon a tax assessment or levy, the
municipal judge, upon the filing of a demurrer raising such question, shall certify the action to



the district court for trial therein. This would include actions in which the city seeks to collect a
license tax, but it does not include actions in which the penalty is a municipal fine, unless such
municipal fine arises out of a failure to pay alicense tax. When violation of the ordinance calls
for the imposition of a municipal fine, for example, by reason of a traffic violation, and the
ordinance is not based upon the imposition or collection of a license tax or levy, there is no
authority for certifying the action to the district court, nor could the district court properly accept
jurisdiction in respect to such action.

Question No. 2.

When a defendant wishes to test the validity of a city ordinance as to constitutionality, under
which he is charged with the commission of a public offense, he should demur to the complaint,
specifically pointing out the constitutional defect, as authorized by the provisions of
h 3 0

ANALYSIS
Section 6 of Article VI of the Constitution of the State of Nevadain part provides.

Sec. 6. Thedistrict courts in the several judicial districts of this state shall have
original jurisdiction in * * * (actions involving) the legality of any tax, impost,
assessment, toll or municipa fine, * * *; and aso in al criminal cases not
otherwise provided for by law. They shall also have final appellate jurisdiction in
cases arising in justices courts and such other inferior tribunals as may be
established by law. * * *.

Section 8 of Article VI of the Constitution makes provision for the jurisdiction of justices
courts.
Section 9 of Article VI of the Constitution provides:

Sec. 9 Provision shall be made by law prescribing the powers, duties, and
responsibilities of any municipal court that may be established in pursuance of
section one of this article; and also fixing by law the jurisdiction of said court, so as
not to conflict with that of several courts of record.

Pursuant to Section 8 of Article VI of the Constitution, the Legislature enacted Section 66.070
NRS. Section 1 thereof, in part, provides:

1. The parties to an action in a justice’s court cannot give evidence upon any
guestion which involves* * * or the legality of any tax, impost, assessment, toll or
municipal fine; nor can any issue presenting such question be tried by such court;
and if it appear, from the plaintiff’s own showing on the trial, or from the answer of
the defendant, verified by his oath that the determination of the action will
necessarily involve the question of * * * the legality of any tax, impost,
assessment, toll or municipal fine; the justice must suspend all further proceedings
in the action and certify the pleadings, * * *, to the clerk of the district court of the
county. From the time of filing such pleadings or transcript with the clerk of the
district court, the district court shall have the same jurisdiction over the action as if
it had been commenced therein. (Emphasis supplied.)

asto procedurein justices courts, provides:

185.110 The defendant may demur to the complaint when it appears upon the
face thereof:

1. That it does not conform to the requirements of N R§ 1§5§2§}
2. That the facts stated do not constitute a public offense.




RS 185.020|provides that the complaint in criminal actionsin justices courts must distinctly
state the particulars of time, place, person and property involved, so that the defendant may
understand distinctly the character of the offense complained of.

defi nes the jurisdiction of the justices’ courts.

By act of 1911, the Legislature incorporated the town of Las Vegas. In Chapter 152, Statutes
of 1955, the Legislature amended Section 29 of the City Charter of the City of Las Vegas,

respecting the powers, jurisdiction and procedure of the municipal court of said city and provided
inter alia

* * * that nothing herein contained shall be so construed as to give such court
jurisdiction to determine any such cause when it shal be made to appear by the
pleadings or the verified answer that the validity of any tax assessment, or levy shall
necessarily be an issue in such cause, in which case the court shall certify such
cause to the district court in like manner and with the same effect as provided by
law for certification of causes by justice courts. (Emphasis supplied.)

This section also provides:

The said court shall be treated and considered as a justice court whenever the
proceedings thereof are called into question.

Also the following:

Appeals to the district court may be taken from any final judgment of said
municipal court in the same manner and with the same effect as in cases of appeal
from justice courtsin civil and criminal cases, as the case may be.

The statute permitting the incorporation of a city by general law contains a similar provision,
to the provision, heretofore quoted, as contained in the Las Vegas City Charter.
subsection 4, in part, provides:

4. Nothing contained in subsection 3 shall be so construed as to give the
municipa court jurisdiction to determine any such cause when it shal be made to
appear by the pleadings or the verified answer that the validity of any tax,
assessment or levy, * * * shall necessarily be an issue in such cause, in which case
the court shall certify such cause to the district court in like manner and with the
same effect as provided by law for certification of causes by justices courts.
(Emphasis supplied.)

The statutes heretofore quoted, parceling out the jurisdiction in crimina actions between
justices' courts and district courts, are constitutional. State of Nevada v. Rising,

It will be observed under , when it appears from the plaintiff’s own showing on
the trial, or from the answer of the defendant, verified by his oath that the determination of the
action will necessarily involve the question of the “legality of any tax, impost, assessment, toll or
municipal fine” the justice must suspend all further proceedings and certify the pleadings to the
clerk of the district court. It will also be observed that under Section 29 of the Las Vegas City
Charter when it shall be made to appear by the pleadings or the verified answer that the “validity
of any tax assessment, or levy” shall necessarily be an issue in such cause, the municipal court is
required to certify the action to the district court. The enumeration of instances in which there
shall be certification to the district court, from either of the courts mentioned, as designated by
statute or city charter, is compatible with Section 6 of Article VI of the Constitution, and appears
to be exclusive.



When an action is certified by either court to the district court it is not certified for an advisory
opinion by the district court, but “the district court shall have the same jurisdiction over the
action asif it had been commenced therein.” (NRS 66.0/0})

In the event an action is erroneoudly certified to the district court by the justice’s court or the
municipal court, it would be the responsibility of the district court to remand it to the court from
which it had been erroneously certified, with disclaimer of jurisdiction and mandate to the lower
court to proceed and hear, try and determine the action. Bancroft v. Pike, p. 80.

No ambiguity of meaning of terms appears in or Section 29 of the Charter of Las
Vegas, with the possible exception of the meaning of "municipa fine.” The term “municipal
fine” as used in these sections has been construed in its strictest sense and not in its broad and
comprehensive meaning of “municipal.” It means fines imposed by the city. People v. Johnson,
30 Cal. 98.

The Dixon case must be distinguished, before the correct rule may be pronounced, by
deduction from the authorities. In re Dixon, , 161 P. 737. Dixon, an attorney-at-law,
failed to pay his license tax to the City of Reno, demanded pursuant to a city ordinance. He was
arrested under complaint based upon the ordinance, and the crime resulting from such failure,
and held in custody. Dixon demurred to the complaint contending that the municipal court had no
jurisdiction. The municipal court overruled his demurrer, declined to certify the action to the
district court and proceeded to try and convict him. Thereafter by an original proceeding in
habeas corpus in the supreme court, that court found that the ordinance involved the validity of a
license tax, and was within the forbidden areainsofar as the municipal court was concerned. The
court concluded that the judgment of the municipal court was void, for want of jurisdiction.

Neither should the provision that the municipal court be treated as a justice court whenever
proceedings are involved, create any apprehension or confusion as to the separate jurisdictions of
the courts, for the rule mentioned is one of procedural as distinguished from substantive law.

It follows from the foregoing that when it is made to appear from the pleadings or the verified
answer that only when the “validity of any tax assessment, or levy,” shall necessarily be an issue
in the case, the municipal judge shall certify the action to the district court.

The situation to which you have specificaly referred is one in which a city ordinance is
challenged as to constitutionality, not as to alicense tax in which case it would be proper for the
municipal judge to certify the action to the district court, under the authority of the Dixon case,
but as to the legality of a municipal fine, pronounced pursuant to an ordinance regulating the use
of motor vehicles, in which case there is no authority of the municipal judge to certify the action
to the district court.

With respect to Question No. 2 we are of the opinion that the legal sufficiency of a criminal
complaint in the justice’s court or the municipal court, is tested solely by demurrer, there being
no statutory authority for the interposition of a motion to dismiss the complaint. The concept of
motion to dismissislimited to civil actions.

Respectfully submitted,

ROGER D. FOLEY
Attorney General

By: D. W. PrRIEST
Deputy Attorney Generd

OPINION NO. 61-203 CORPORATIONS—The annual publication of “last year’s business’
contemplated by statute is the calendar year and not a fiscal year at variance therewith.
Publication and filing is required also in cases in which the period covered is less than 12

months. |N R§ §ngg construed.




Carson City, January 26, 1961
Honorable John Koontz, Secretary of State, Carson City, Nevada
STATEMENT OF FACTS
Dear Mr. Koontz:

A foreign corporation qualified to do business in Nevada on July 21, 1960. It operates upon a
fiscal year basis, beginning May 1 and ending April 30 of the following year.

QUESTION

Is a corporation which is qualified to do business in Nevada and which operates on a fiscal
year basis, as distinguished from a calendar year basis, required to publish a statement of its last
year's business, and file a copy with the County Assessors, under the provisions of [NRS 80.190,
for the calendar year immediately preceding?

CONCLUSION

We have concluded that, since the statute makes no provision for the publication and filing to
cover afiscal year, differing from the calendar year, the computation of the corporation’s “last
year’ s business” must be the calendar year; aso that this corporation must publish and file before
or during the month of March, 1961, despite the fact that it will report less than one full calendar
year, to be exact from July 21, 1960, to December 31, 1960.

ANALYSIS
in part, provides:

1. All foreign corporations doing business in this state shall, not later than the
month of March in each year, publish a statement of their last year's business in
some newspaper selected by the corporation and published in the State of Nevada. *
* * (Emphasis supplied.)

2. The secretary of the corporation publishing the statement shall file a copy
with the assessor of each county in this state in which the corporation is doing
business.

The language employed is crystal clear and requires no interpretation. In effect it provides that
al foreign corporations doing business in this State at such time shall, during the month of
January, February or March, publish a statement of last year’ s business. The language “last year's
business,” since the publication must be completed during a period beginning January 1 and
ending March 31, refers only to the calendar year. Publications are not to be made at different
times or for different fiscal years to meet the convenience of the corporation, but are to be made
at adefinite time, for avery definite year, namely, the calendar year.

We are of the further opinion that the publication must be made prior to March 31, 1961, by
the corporation which qualified on July 21, 1960, despite the fact that the statement will cover
less than one full year. In fact, it will cover the period beginning July 21, 1960, and ending
December 31, 1960. The statute should be construed as if it recited “last year’'s business or
fraction thereof.”

Respectfully submitted,
ROGER D. FOLEY



Attorney General

By: D. W. Priest
Deputy Attorney Generd

OPINION NO. 61-204 MOTOR VEHICLE CARRIER LICENSE FEES; EXEMPTIONS;
1(D) CONSTRUED—A land and livestock company purchasing livestock
In Tdaho and Nevada and transporting the livestock in trucks owned by the company upon
Nevada roads to California to pasture until marketable is not a “producer” of livestock
exempt from motor carrier license fees by virtue of the provisions of 1(d).

Carson City, January 27, 1961
Mr. Louis P. Spitz, Director, Department of Motor Vehicles, Carson City, Nevada
STATEMENT OF FACTS
Dear Mr. Spitz:

An inquiry to this office from the Department of Motor Vehicles relates that Wolfsen Land
and Cattle Company of Los Banos, California purchases livestock in Nevada and Idaho and
transports the livestock in trucks owned by the company across Nevada highways to California
where the livestock is pastured prior to resde. The Department’s inquiry enclosed
correspondence from the Wolfsen Land and Cattle Company claiming that the cattle it hauls on
Nevada roads have been owned by the company for several months prior to their movement; that
the cattle are taken to California to feed until “such time as they are marketable’; and that
“transportation of cattle to the most favorable feeding location is the principal function of the
trucks that we operate on Nevada roads.”

An audit undertaken by the Department resulted in an assessment against the land and cattle
company for motor vehicle carrier fees under the provisions of through 706.700.
The company has paid the fuel tax and audit charges, but protests the payment of the fees
assessed claiming it is exempt by virtue of the provisions of 1(d) (cited below)
which excludes the transportation of livestock to market by producers from carrier license fee
requirements.

QUESTION

Is a land and livestock company purchasing livestock in Idaho and Nevada and transporting
the livestock in trucks owned by the company upon Nevada roads to California to pasture until
marketable is not a * iroducer” of livestock exempt from motor carrier license fees by virtue of

the provisions of NRS /06.6/0|1(d).
ANALYSIS

INRS 706.520]provides, in part, as follows

* * * every person operating motor vehicles in the carriage of persons or
property for hire, or as a private carrier, shall, before commencing the operation
thereof and annually thereafter, secure from the department a license for each and
every such motor vehicle to be operated, and make payments therefor as provided
in[NRS 706.010]to[706.700, inclusive.




“ defines “private motor carrier of property” to mean “any person engaged in the
transportaiion by motor vehicle of property sold, or to be sold, or used by him in furtherance of

any private commercial enterprise.” It seems clear to us (nor have the protestants clamed
otherwise) that the operations of the Wolfsen Land and Cattle Company in purchasing livestock
and transporting them through Nevada to pasture, with aview toward resale, places that company
within the scope of the broad statutory definition of private motor carrier above cited, and that

the company Is accordingly subject to make payment of the fees provided in

through 706.700 unlessiit is otherwise declared exempt.
NRS 706.670] exempts several forms of transportation from carrier fee requirements;
subparagraph (d) of that section reads as follows:

(d) The transportation of livestock and farm products to market by the producer
thereof, or such producer’s employee, or merchandise and supplies for his own use
in his own motor vehicle.

Webster states that a “producer” is “one who produces, brings forth, or generates, one who
grows agricultural products, or manufactures crude materias into use.” A land and livestock
company in the business of purchasing and reselling livestock does not satisfy this definition.

In Ex parte Iratacable, 55 Nev. Zé%[ the cited subsection was attacked as being arbitrary and
discriminatory. The Nevada Supreme Court upheld its constitutionality. The discussion contained
in that opinion shows the Court viewed the provision as exempting livestock growers from
license fees, not brokers or wholesalers.

The next class which it is claimed was arbitrarily exempted are the producers of
livestock. Of course, the legidature in exempting this class took into consideration
the extent to which this privilege is exercised, as well as other circumstances and
the conditions. The livestock industry is one of the leading industries of the state,
and we must assume that the legislature well knew that, except in rare instances, the
livestock grower transports his product to market in large numbers and by railway.
Distances are great in Nevada, and to contemplate the transporting of large
quantities of livestock by motor vehicles once or twice a year would necessitate an
undue investment in such vehicles for such rare use. Occasionally it may be
desirable to transport a blooded bull by truck, or to use a truck to convey an animal
to a nearby neighbor or butcher. In view of the conditions and customs of the
ranchers, known to the legislature, we think the exemption not unreasonable or
arbitrary.

It was the opinion of one of our predecessors that Nevada ranch owners who purchased bull
calves from midwestern states, and transported them to Star Valley where they were kept for six
months prior to being offered for sale to Nevada stockmen, were not exempt from payment of a
private carrier’s license fee by virtue of the provisions of what is now NR)§ 7%Eé7§i 1(d). The
opinion called attention to the genera rule relating to the construction and application of
statutory exemptions:

Those who seek shelter under an exemption law, must present a clear case, free
from doubt, as such laws being in derogation of the genera rule must be strictly
construed against the person claiming the exemption and in favor of the public. 17
R.C.L. 522; 27 C.J. 237; Erie Railway Co. v. Pennsylvania, 21 L.Ed. 595. (Attorney
Genera’s Opinion B-15, October 17, 1949.)

We are of the opinion, based on the reasons stated above, that the Wolfsen Land and Cattle
Company isnot a* iroducer” exempt from payment of motor vehicle carrier fees by virtue of the

provisions of NRS 706.6/0] 1(d)(supra).



Respectfully submitted,

ROGER D. FOLEY
Attorney General

By: Earl Monsey
Deputy Attorney Generd

OPINION NO. 61-205 STATE DEPARTMENT OF EDUCATION; COUNTY SCHOOL
DISTRICT FUNDS; ESTABLISHMENT OF SPECIAL ACCOUNTS THEREIN
FOR FEDERAL AND STATE MATCHING FUNDS FOR PRESCRIBED
PURPOSES AS AGREED BETWEEN FEDERAL GOVERNMENT AND STATE;
EXEMPTION OF SUCH SPECIAL FUNDS FROM OTHER APPLICABLE
BUDGETARY REQUIREMENTS AND CONTROLS. (CF. ATTORNEY
GENERAL OPINION NO. 325, MARCH 26, 1954)—Applicable statutes construed and
held to provide sufficient legal authority for State Department of Education to execute
agreement with Federal Government for acceptance of federal funds on a state matching
basis, and for said State Department of Education to prescribe establishment of special
accounts as part of county school district funds for use of such aggregated funds for agreed
purposes, separate and exempt from other and usual restrictions or limitations imposed by
budgetary requirements and controls.

Carson City, January 31, 1961

Mr. Dwight F. Dilts, Assistant Superintendent of Public Instruction, Nevada State Department of
Education, Carson City, Nevada

STATEMENT OF FACTS
Dear Mr. Dilts;

We are informed that by memorandum from the State Department of Education, dated April
27, 1959, addressed to County Treasurers, County Auditors and County Superintendents of
Schools, request was made for the establishment of special funds for the handling of federal
moneys made available and received pursuant to Public Law 864 (the Nationa Defense
Education Act), as supplemented by state matching funds.

It further appears that some County Treasurers and County Auditors have posed guestions as
follows:

(1) Arethey authorized to receipt for such funds?
(2) Should a special fund be established in respect of any such federal funds?

gszz Is anx' such specia fund authorized under existing provisions as contained in
NR (.17 and|§%7.175|?

(@) Tnasmuch as expenditures from such special funds would be in excess of
those originally budgeted and approved for payment out of the county school
district fund, would deposit and inclusion of such moneys in, or to the account of,
the county school district fund be authorized and valid?

The foregoing questions would appear to be encompassed within the scope of the two
following questions to be considered herein.

QUESTIONS



1. Do NRS 387.170| and B87.175] authorize the establishment of a special fund to handle the
receipt of federal moneys which are earmarked for a specia purpose?

2. Would expenditures from county school district funds, for purposes and in amounts which
have not been budgetarily specified and approved, be violative of the law and, therefore,
prohibited, under the factual circumstances here involved relative to federal moneys made
available and received for the particular or special purposes provided in Public Law 864, the
National Defense Education Act?

CONCLUSIONS

Question No. 1. Yes
Question No. 2: No.

ANALYSIS

NRS 385.100 |“ Regulations prescribing conditions under which funds, commodities or
services from federal agencies may be accepted for use by public schools’) designates and
authorizes the State Board of Education to regulate the execution of al state contracts and
agreements for funds, services, commodities or equipment which may be provided by agencies of
the Federal Government. The State Plan submitted by the State Education Department to qualify
the State of Nevada for the federal funds here involved provided for responsibility and
accountability of the State Education Department, on the state level, for proper use and
expenditure of any federal funds which might be made available and allocated to the State of
Nevada. %Confer hﬂlxﬂﬂ 50)

NRS 387.095 [FAccounts and audits: Regulations of state board of education”), insofar as

here pertinent, provides that:

The state board of education shall:

1. Prescribe regulations for the keeping of accounts and records and the making
of reports by or under the supervision of boards of trustees of school districts. Such
accounts and records shall, at al times, be available for inspection and audit by
authorized officials* * *.

In our considered opinion, the power to regulate the establishment of accounts and the
keeping of records in connection with the same is of a plenary nature, and any such regulation is
directive and mandatory.

NRS 387.170 [“County school district fund: Creation; transfers”), as here relevant, provides
astollows:

1. Thereis hereby created in each county treasury a fund to be designated as the
county school district fund. * * *

NRS 387.175 [“Composition of county school district fund”), as here relevant, provides as
follows:

The county school district fund shall be composed of: * * *

2. All moneys received from the Federal Government for the maintenance and
operation of public schools. * * *

6. Any other receipts, including gifts, for the operation and maintenance of the
public schools in the county school district.

The foregoing provisions constitute sufficient statutory authority for receipt and inclusion in
county school district funds of the federal moneys here involved. So far as we can determine, the



guestions raised on the county level relative to receiving and handling such federal moneys (as
matched by the State) is due to confusion relative to the distinction between county school
district funds and accounts (as categorized for specified purposes) which may properly be
established to comprise the aggregate county school district funds. In short, a number of specially
designated accounts may properly and validly be established, al of which accounts would
comprise a county school district fund.

Finally, there also appears to be some confusion as to whether expenditure of such federal
moneys (as matched by state funds) are subject to those budgetary requirements and controls
which regulate and are generaly in effect with respect to other state appropriated moneys
apportioned to county school district funds. The ssimple answer to this is that the funds here in
guestion are not subject to such budgetary requirements and controls, and that such additional
funds are made available to each county school district, subject, however, to regulatory
administrative control of the State Department of Education as to expenditures therefrom and
accountability therefor.

We conclude, therefore, that statutory authority is sufficient and adequate regarding the power
of the State Department of Education to accept the federal funds here involved, and for said
department to prescribe the establishment of a special account, as part of the county school
district fund, in which account there shall be deposited the federal funds respectively apportioned
to each county school district (together with apportioned matching state funds). It is aso our
opinion that such funds, so deposited in the prescribed special account, are outside the scope of
genera budgetary requirements and controls, being subject to the regulatory administrative
control of the State Department of Education as required by the agreement executed by said
Department with the federal governmental agency involved. (See Attorney General Opinion No.
325, dated March 26, 1954.)

We trust that the foregoing sufficiently answers your inquiry and proves helpful in removing
obstacles and delays to proper and effective utilization of the funds involved for the purposes
intended.

Respectfully submitted,

ROGER D. FOLEY
Attorney General

By: John A. Porter
Deputy Attorney Generd

OPINION NO. 61-206 EDUCATION, STATE DEPARTMENT OF; COUNTY SCHOOL
DISTRICTS; CONSTITUTIONAL LAW; (REFERENCES. ATTORNEY
GENERAL OPINION 704, NOVEMBER 29, 1948, ATTORNEY GENERAL
OPINION 3, JANUARY 29, 1959)—Applicable constitutional and statutory provisions
construed as prohibiting |ease-purchase agreements intended to effect the construction and
acquisition of new school buildings and other school facilities of a capital nature by county
school districts.

Carson City, February 2, 1961

Mr. Byron F. Stetler, Superintendent of Public Instruction, Nevada State Department of
Education, Carson City, Nevada

STATEMENT OF FACTS

Dear Mr. Stetler:



It appears that the Washoe County School Board has inquired concerning the legality of the
construction of an administrative building on alease-purchasing plan of financing. Specifically, it
is contemplated that the building would be financed by private capital and the School District
would pay rent therefor for an agreed number of years, at the termination of which the building
would then become property of the School District.

We are further informed that the question was previously submitted to the District Attorney of
Washoe County for his advice and opinion, and that he indicated that he did not consider it
proper that he should rule on the matter since the question was statewide in application.

QUESTION

Are lease-purchase agreements for the construction and acquisition of school buildings and
other school facilities authorized and valid under presently existing law?

CONCLUSION
No.
ANALYSIS

The question here involved concerns subordinate public entities of the State—in the instant
case, county school districts. In previous opinions of this office, substantially involving the same
genera gquestion in relation to the State, the following determination and conclusions were
reached:

1. * * * State Cannot Incur Debt in Excess of the Sum of 1 Percent of Assessed
Valuation for New Construction—This Amount Cannot Be Exceeded With
Legidlative Approval. (Attorney General Opinion No. 704, November 29, 1948.)

2. Lease-Purchase contracts by State agencies in light of the restrictive
limitations of Section 3, Article IX, State Constitution, except under “special fund’
doctrine, are of doubtful validity. (Attorney General Opinion No. 3, January 29,
1959.)

The latter of these two conclusions was in answer to a query by the Director of the Statute
Revision Commission who entertained some doubt as to the constitutional validity of proposed
legislation, which he was requested to draft, which would have authorized the State of Nevada “*
* * by means of so-called ‘lease-purchase’, to acquire public buildings and certain other capital
improvements.” The proposed legislation would have expressly authorized lease-purchase
agreements on the part of the state departments and agencies. If ever introduced, the proposed
legidlation was never enacted; certainly, it does not constitute part of present Nevada statutory
law.

Reference is made to the aforesaid opinions of this office for the detailed analysis of the
genera problem here involved. In the instant case, it must suffice to set forth only such salient
considerations as appear specifically pertinent herein.

A review of the debates of the delegates to the convention which developed the Nevada
Congtitution shows considerable concern and interest in securing economical government and
sound financial practices. (Nevada Constitutional Debates and Proceedings, by Andrew J. March,
Official Reporter.) In general, the founders of the various state governments, including the State
of Nevada, were agreed upon four inflexible principles to regulate and limit the fiscal policies of
state and county public officials, namely:

1. That departments and agencies of government operate on a budgeted cash
basis.



2. That the total maximum allowable state indebtedness be related to the
valuation of the total taxable property within the state in an amount as determined
by afixed percentage of such valuation of total taxable property.

3. That the maximum tax rate of ad valorem taxation be constitutionally
established to regulate and limit the tax burden on the people which might legally
be imposed or exist at any time; in the case of Nevada, this has been established in
the maximum sum of $5 per $100 per year.

4. That, to the extent that same may be possible, a maximum allowable period
of time be prescribed for the redemption and settlement of public debts.

As here relevant, Article IX of the Nevada Constitution, which relates to finance and state
debt, provides asfollows:

Sec. 3. The state may contract public debts; but such debts shall never, in the
aggregate, exclusive of interest, exceed the sum of one percent of the assessed
valuation of the state, as shown by the reports of the county assessors to the state
controller, except for the purpose of defraying extraordinary expenses, as
hereinafter mentioned. Every such debt shall be authorized by law for some purpose
or purposes, to be distinctly specified therein; and every such law shall provide for
levying an annual tax sufficient to pay the interest semiannually, and the principal
within twenty years from the passage of such law, and shall specially appropriate
the proceeds of said taxes to the payment of said principal and interest; and such
appropriation shall not be repealed nor the taxes postponed or diminished until the
principal and interest of said debt shall have been wholly paid. Every contract of
indebtedness entered into or assumed by or on behalf of the state, when all its debts
and liabilities amount to said sum before mentioned, shall be void and of no effect,
except in cases of money borrowed to repel invasion, suppress insurrection, defend
the state in time of war, or, if hostilities be threatened, provide for the public
defense.

As here relevant, Article X of the Nevada Constitution, which relates to “Taxation,” provides
asfollows:

Sec. 2. Tota tax levy for public purposes limited. The total tax levy for al
public purposes including levies for bonds, within the state, or any subdivision
thereof, shall not exceed five cents on one dollar of assessed valuation.

The courts have generally looked to the substance rather than the form of agreementsin ruling
on the question whether a contract, lease, or conditional sales contract complied with
constitutional requirements and limitations. Thus, as quoted in Attorney General Opinion No. 3,
dated January 29, 1959, hereinabove mentioned, the Court in the California case of In City of Los
Angelesv. Offiner, 122 P.2d 14, 16 (1942), made the following observations:

It has been generally held in the numerous cases that have come before this court
involving leases and agreements containing options to purchase that if the lease or
other agreement is entered into in good faith and creates no immediate indebtedness
for the aggregate installments therein provided for but, on the contrary, confines
liability to each installment as it falls due and each year's payment as for the
consideration actually furnished that year, no violence is done to the constitutional
provision. (Citing authorities) If, however, the instrument creates a full and
complete liability upon its execution, or if its designation as a “lease” is a
subterfuge and it is actually a conditional sales contract in which the “rentals’ are
installment payments on the purchase price for the aggregate of which an



immediate and present indebtedness or liability exceeding the constitutional
limitation arises against the public entity, the contract is valid. (Citing authorities.)

The rule as applied to each of these situations is well stated in Garrett v. Svanton, supra, 216
Cal. At 226, 13 P.2d at page 728, asfollows:

The law is well settled in this state that installment contracts of any kind, where
the installment payments are to be made over a period of years and are to be paid
out of the ordinary revenue and income of a city, where each installment is not in
payment of the consideration furnished that year, and the total amount of said
installments, when coupled with other expenditures, exceeds the yearly income, are
violative of the constitutional provisions in question unless approved by a popular
vote. This is so whether the contract be denominated mortgage, lease, or
conditional sale.

Attorney General Opinion No. 3, dated January 29, 1959, also makes reference to an article
entitled “Lease-Financing By Municipal Corporations As a Way Around Debt Limitations’ (Vol.
25, 1956-1957, The George Washington Law Review, beginning at page 377). Said article points
out that the questioned “leases’ in practice are nonterminable; that the annual “rent” payments
are indistinguishable from debt service on bonds; and that, since the “fiction exists only in the
courtroom,” this practice of lease-financing, therefore is borrowing and not renting. The author of
said article is credited as concluding that though a great deal of ingenuity and dexterity has been
displayed in the various attempts made to avoid the constitutional limitations and prohibitions,
present debt limitations are too inflexible, and there is considerable doubt concerning their
validity. Moreover, it should aso be noted that circumventions of the law by such means and
procedures can certainly not be held to comply with legidative intent as held at the time of the
adoption of the involved constitutional limitations, and that if existing conditions and needs
warrant it, such constitutional limitations should be amended with the sanction of popular
support. In short, “the best way to insure repeal of abad law isto enforce it strictly.”

It would serve no useful purpose to review the judicial determinations on the question and to
attempt to distinguish the varying statutory and constitutional provisionsinvolved in the rationale
of such court decisions. The judicia authorities have been collected to some extent under the
heading of “Lease of property by municipality or other political subdivision, with option to
purchase same, as evasion of constitutional or statutory limitation of indebtedness,” in 71 A.L.R.
1318. The weight of authority and the preferred view of the question is that which we have
indicated.

One category of cases which may be considered as an exception to the rule herein outlined
relies on the “special fund” doctrine, holding that if the moneys with which the payment of
installments or “rent” is made are derived from other than state tax levies (e.g. federa funds,
contributions by employers-employees as in N.I.C., or other special operations), and are not a
direct burden upon the taxpayer as such, then the constitutional inhibition does not apply. (See
Boev. Foss, 77 N.W.2d 1, Garrett v. Svanton, 13 P.2d 725.)

Clearly, such is not the case in the situation embraced within the scope of the question under
consideration.

As might be expected, and most properly, the Nevada Supreme Court, in the case of Ash v.
Parkinson, b Nev. 15, at page| 26, has held that claims against the State which are paid when due,
are not “debts” within the constitutional limitation. This decision, however, does not reach the
crux of the question here involved.

While county school district funds are undoubtedly authorized for rental of schoolhouses
when necessary (NRS 387.205] [887.260] 393,080, 393.140), the agreement must, in face, be
nothing more than onefor arental of such facilities.

Our review of applicable statutes amply supports and confirms our conclusion that the
approved procedure and established means of constructing or purchasing new school buildings
and other capital improvements and facilities is by borrowing money therefor by the issuance and




sale of bonds, when so authorized by the electors on the basis of a bond election. (See
B87.160] B87.335}387.735.) The Legislature, by enactment of the statutory provisions Tas
mentioned, has plainly and abundantly manifested its desire and intent, and such schematic and
complete enunciation of policy excludes any agreement substantially circumventing and
nullifying legislative purposes and aims, in addition to constitutional restrictive controls.

We are of the opinion, therefore, that lease-purchase agreements for the construction and
acquisition of school buildings and other facilities of a capital nature would be violative of both

constitutional and statutory restrictions and limitations.

Respectfully submitted,

ROGER D. FOLEY
Attorney General

By: John A. Porter
Deputy Attorney Generd

OPINION NO. 61-207 NEVADA STATE HOSPITAL—Change of domicile to Nevada of
parents of mentally incompetent minor, subsequent to commitment of such child by court
of sister state, does not, during such commitment, effect a change in domicile of such child.

Carson City, February 6, 1961
Sidney J. Tillim, M. D., Superintendent, Nevada State Hospital, P. O. Box 2460, Reno, Nevada
STATEMENT OF FACTS
Dear Dr. Tillim:

Your inquiry for an official opinion of this department, recently assigned to the undersigned
deputy, presents principally questions of law.

We are asked to review the law with reference to situations in which minors are committed to
institutions for the mentally ill, in sister states in which the parents then reside and are domiciled,
with reference to the legal effect of such commitment and the status of the minor, in cases in
which the parents subsequently more to the State of Nevada and establish a bona fide residence
and domicile here. Although we should deal with the question generally with a view to guidance
of your department, we should specifically review the laws of the State of Idaho.

QUESTION

If a minor then domiciled in a sister state, is adjudged by a court of competent jurisdiction
therein, to be an insane or feeble-minded person, and as a consequence is committed to an
institution of such state for institutional care and treatment, and thereafter during the period of
such commitment, and while such child is still a minor, the parents establish a bona fide
residence and domicile in Nevada, what are the powers of the Nevada State Hospital in respect to
the acceptance of the responsibility for the institutional care of such child, by virtue of a decree
of aNevada court or otherwise?

CONCLUSION

We have concluded that when a state, through its duly constituted officers, and in the manner
provided by law, enters an order committing a minor, then residing and domiciled in such state,



to an institution therein, as an insane or feeble-minded person, it becomes parens patriae
(possesses exclusive sovereign guardianship powers as to the person) over said child, and that
such power and duty of the sovereign that committed it is unaffected by a change of residence
and domicile of the parents. It follows that during the continuance of such status and until it is
restored to sanity, such child’s domicile does not change as a consequence of a change in the
domicile of the parents, and since it is not a resident of or domiciled in Nevada, a Nevada court
would not acquire jurisdiction to commit such child to the Nevada State Hospital, nor is said
hospital authorized to accept such child for institutional care, in consequence of repatriation
provisions of the law, or otherwise.

ANALYSIS
For the most part, admissions to mental institutions are based upon court orders of
commitment. With certain exceptions, hereinafter noted, residence and domicile of the
incompetent within the asylum state is a prerequisite to admission. In respect to the Idaho law see
11 Idaho Code—State Charitable Institutions, Chapter 3, Sections 66-301 to 66-312.
Under Section 66-336 Idaho Code, both resident and nonresident patients may be admitted to
the appropriate state hospital. This section providesin part:

* * * Once a patient has been hospitalized in a hospital for the mentally ill
operated by the state, when the welfare of the patient is not being jeopardized, such
patients as are indigent shall be deported to the state of their residence provided
that they will be received in an appropriate hospital for the mentally ill of that state.
(Emphasis supplied.)

Under [NRS 433.330 to A33.350] patients may be admitted to the Nevada State Hospital upon
their voluntary application, provided that they are residents of Nevada for one year (NRS
, and provided that they are ableto payfor the services of the hospital (NRS 433.34!
nder the provisions of 0 noneducable, mentally retarded children Who are
residents of Nevada, may be received an cared for at the Nevada State Hospital by court order
(subsection 1, a), or by reason of the parents’ application without court order (subsection 1, b).
We find only one exception to the requirement of one year’s residence and domicile, as a

condition prerequisite to admission to the Nevada State Hospital; and this is in connection with
the commission of a felony. Before or after trial (if convicted) for a felony, a 1Eerson m%, by

court order, in a proper case, be confined in the Nevada State Hospital (NRS 1/8.400| to
1/8.4/0), even though he is not a Nevada resident or domiciliary. We have found no other
exceptions to the requirement of one year's residence and domicile in Nevada, as a condition
precedent to admission to the hospital, either by way of original commitment or repatriation, for
under the repatriation statute, providing for a transfer of patient to Nevada,
residenceis required.

Having stated generally the statutory laws of the states here concerned, we now consider a
principal question, viz: Under the assumed facts as to residence, domicile and commitment in
Idaho, does a change of domicile of the parents to Nevada effect a change of domicile of the
incompetent committed minor?

This question must be answered in the negative. The State of Idaho having taken charge of the
person of the incompetent minor has created, by the order committing the incompetent minor to
an Idaho institution for institutional care, the status of guardian and ward, and under the doctrine
of parens patriae, has deprived and divested the parents of the physical control and custody of
their child.

* * * aminor, deprived of parental care and control, is award of the state, over
whom the state may exercise its sovereign power of guardianship; and to effect
such power the legislature may make reasonable regulations for the minor's
protection and welfare. (67 C.J.S. 624.)



To the same effect see Hannon v. Hannon, 206 S.\W. 2d 305, wherein the Court said:

When adjudged to be not compos mentis a person becomes the special ward of
the Court making the adjudication of the Court of commitment so long as the
commitment continues and conditions remain unchanged.

If the child during commitment arrives at the age of mgjority, and thereafter is discharged by
an order of the Court restoring it to sanity, its parents having established a bona fide domicile in
Nevada during its commitment and minority, it (he) would not upon receipt of the order of
discharge, become a resident of Nevada, for being of full lega age such person would be
permitted to establish his residence at will, and as a result of his own choice, as evidenced by
physical presence and intent. Hannon v. Hannon, supra.

It is our opinion therefore, under the assumed or stated facts, that the domicile of the minor
continues and will continue in Idaho until it is discharged from the institution to which it has
been committed by the Idaho court, and since the child is not domiciled in Nevada, and this case
does not fall within one of the enumerated exceptions, the Nevada State Hospital cannot accept
the child, for institutional care, even under the repatriation statute.

It is our further opinion that the parents, athough now domiciled in Nevada, continue to be
legally liable under the Idaho statutes, for the support and institutional care of the incompetent
child, which liability is not affected by their change of domicile.

Respectfully submitted,

ROGER D. FOLEY
Attorney General

By: D. W. Priest
Deputy Attorney Generd

OPINION NO. 61-208 SOIL CONSERVATION DISTRICTS—Supervisors of the Kings
River Soil Conservation District do not have the authority to promulgate a regulation in
respect to purity of seed, plants and cuttings, as possibly affected by weeds and diseases,
within the area embraced by said district. Chapter 548 NRS construed.

Carson City, February 7, 1961

Mr. Lee M. Burge, Executive Officer, Department of Agriculture, Division of Plant Industry,
P.O. Box 1209, Reno, Nevada

STATEMENT OF FACTS
Dear Mr. Burge:

The Kings River Soil Conservation District, of Orovada, Nevada, has been duly and regularly
organized pursuant to the provisions of Section 548.185, et seg., of the Nevada Revised Statutes.

The district now proposes to operate an “Insect, Weed, and Plant Disease Control District
Under the Direction of Kings River Soil Conservation District.” In this respect it is proposed to
promulgate “weed and insect control regulations to be incorporated in the requirements’ of the
district. We have before us a copy of the proposed regulations which do not require full recita
herein. Sufficient to state, by way of summary, that the proposed regulations all have for their



purpose the retention of the purity of seed, plants and cuttings, as possibly affected by weeds and
certain enumerated plant diseases.
Item No. 8 of the proposed regulations provides as follows:

8. Conclusion. Whereas it isin the interests of conservation and will benefit al
parties farming in the Kings River Valley that the agricultural areas be kept free of
weeds and diseases, and it is the responsibility of the Kings River Soil
Conservation District to further the interests of conservation and to assist the
cooperators, it is now and will in the future be a condition for becoming a
cooperator of the District that all cooperators approve and sign an agreement to
abide by the above-stated regulations.

QUESTION

Does the Kings River Soil Conservation District have the authority to promulgate regulations
which have for their purpose the retention of the purity of seed, plants and cuttings, as possibly
affected by weeds and diseases, within the area embraced by said district?

CONCLUSION
No, the district does not have such authority.
ANALYSIS

The objectives of the proposed regulations are laudable. However, we are here concerned with
the question of whether or not the Legislature has granted such powers to the supervisors of the
district under the provisions of et seq. If such powers had been granted, which they
have not, either expressly or be inference, we would then pursue the investigation of whether or

not the Constitution permits such delegation of powers.
A careful examination of Chapter NR clearly| shows that the purpose of the chapter is
soil conservation only. Under NRS 548. e Legidature has declared the legidative policy

and has enumerated conditions of w ul Tand use tending to waste, impoverish and exhaust the
soil. Under the Legidature has further declared legidative policy and enumerated
the consequences of unwise and wasteful land use. Under the Legislature has
declared legidative policy in respect to corrective measures.

provi des the following:

548.105 It is hereby declared, as a matter of legidative determination, that to
conserve soil resources and control and prevent soil erosion, it is necessary:

1. That land use practices contributing to soil wastage and soil erosion be
discouraged and discontinued, and appropriate soil conserving land use practices be
adopted and carried out.

2. That among the procedures necessary for widespread adoption are:

(@) The carrying on of engineering operations such as the construction of
terraces, terrace outlets, check dams, dikes, ponds, ditches and the like.

(b) The utilization of stripcropping, lister furrowing, contour cultivating, and
contour furrowing.

(c) Land irrigation.

(d) Seeding and planting of waste, sloping, abandoned or eroded lands to water-
conserving and erosion-preventing plants, trees and grasses.

(e) Forestation and reforestation.

(f) Rotation of crops.

(g) Soil stabilization with trees, grasses, legumes and other thick-growing, soil-
holding crops.




(h) Retardation of runoff by increasing absorption of rainfall.
(i) Retirement from cultivation of steep, highly erosive areas and areas now
badly gullied or otherwise eroded.

The powers of the districts and the supervisors thereof are provided in et seq.,
and nothing contained therein suggests the powers here proposed to be asserted. We therefore

conclude that the purpose of this grant of power, is soil conservation, and nothing more, and that
it does not include that which is here proposed.

It is too well established to require the citation of authorities that public officers, boards,
commissions and agencies of government, have only such powers as are specifically delegated to
them and the powers reasonably inferrable to the execution of the powers expressly granted.

In Sate v. Miles, 5Wn.2d 322, 105 P.2d 53, the Court said respecting the rule-making power:

In exercising the rule-making power, however, such administrative officers and
boards must act within the limits of the power granted to them. (Citing cases.) The
basis for that proposition is, of course, that rules and regulations which have the
effect of extending, or which conflict in any manner with, the authority granting
statute do not represent a valid exercise of authorized power, but, on the contrary,
congtitute an attempt by the administrative body to legislate. Anhauser-Busch, Inc.
v. Walton, 173 Me. 57, 190 A. 297.

For the foregoing reasons the conclusion is inescapable that the Legislature did not intend to
grant to the supervisors of a soil conservation district the power to promulgate rules and

regulations of the type and content here proposed.
Respectfully submitted,

ROGER D. FOLEY
Attorney General

By: D. W. Priest
Deputy Attorney Generd

OPINION NO. 61-209 MOTOR VEHICLE CARRIER FEES; EXEMPTIONS,
[06.670] 1(C) CONSTRUEDl (c) exempts from carrier license fees only

0Se private carriers who have an established place of business within a given city. Said
exemption applies only to those vehicles which regularly and habitually operate from that
city and use that city as the center of operations. The exemption, moreover, is applicable

with reference to one city only.

CARSON CITY, February 10, 1961
MR. LouisP. SpiTz, Director, Motor Vehicle Department, Carson City, Nevada
STATEMENT OF FACTS
DEARMR. SPITZ: Your letter of January 24, 1961, in substance, poses the following question:

QUESTION



Are vehicles of a private motor carrier who maintains a place of business and is licensed to do
business in several cities, exempt from carrier license fees if the vehicles operate within a five-
mile radius of any city or town in which the carrier maintains a business location?

CONCLUSION
1(c) exempts from carrier license fees only those private carriers who have an

established place of business within a given city. Said exemption applies only to those vehicles
which regularly and habitually operate from that city and use that city as the center of operations.
The exemption, moreover, is applicable with reference to one city only.

ANALYSIS

Subsection 1 (c) of exempts “city or town draymen and private motor carriers of
property operating with a five mile radius of the limits of a city or town * * *” from carrier
license fee requirements. This office has in three prior opinions had occasion to construe this
section or substantially similar sections of the Nevada Code. See the following Attorney
Generas' Opinions: No. 139, June 11, 1934; No. 303, May 26, 1946; and No. 34, April 4, 1951.

It was concluded in the opinion dated April 4, 1951 that the phrase “within a five mile radius
of the limits of a city or town” had reference only to the particular city or town wherein “the
principal place of business’ of the carrier was located. We are generally in accord with the view
that the exemption can extend with reference to only one city or town; however, limiting the
exemption to that city in which the “principal place of business’ of the private carrier is located
seems to us unwarranted and too narrow.

The case of Continental Baking Co. v. Woodring, 55 R.2d 347, affirmed 286 U.S. 352, 52
S.Ct. 595, 76 L.Ed. 1155, construed a Kansas statute containing language similar to that
contained inNRS 706.6701 That case was cited with approval by the Nevada Supreme Court in
Ex parte Iratacable, [55 Nev. 263, and referred to by our predecessors in support of their opinions.
The Federa Court, inthe Confinental Baking Co. case, supra, said:

The Legislature very properly intended to exempt those vehicles which regularly
and habitually operate within the limits of the city, such as the delivery trucks of the
retail store. The Legislature realized that around every city of the state there was a
penumbra of towns that was outside the city limits; that in their daily routine these
city delivery trucks cross the city limits repeatedly in going back and forth into
these outlying additions. In so doing, the trucks use the state improved highways
but dightly, for the streets of these outlying additions are not generally a part of the
state system.

* * %

We think a fair construction of the statute is that there are exempted private
carriers who have an established place of business within a city, be they resident or
nonresident, and who use that city as the center of the operations of that vehicle.

In view of the above, we are of the opinion that the Legisature contemplated that the
exemption created by subsection 1(c) of _NR§ 7Q§§7g] should extend only to those private
carriers who have an established place of business within a given city; who employs vehicles
which regularly and habitualy operate from that city; and who use that city as the center of
operations for the vehicles in question. It follows that if these criteria are satisfied, the exemption
is applicable with respect to one city only, notwithstanding the fact that the carrier may have
business locationsin severa cities.

Respectfully submitted,



ROGER D. FOLEY
Attorney General

By: Earl Monsey
Deputy Attorney Generd

OPINION NO. 61-210 CITIES; * CONSTRUED—City Council and Clerk of the
City of Wells must comply wi e provisions of and publish quarterly
financia statements, notwithstanding provisions of the City Charter authorizing posting of
such statements.

Carson City, February 13, 1961
Honorable Robert O. Vaughan, City Attorney, City of Wells, P.O. Box 108, Elko, Nevada
STATEMENT OF FACTS

Dear Mr. Vaughan:
Section 17 of the Charter of the City of Wells conflicts with the provisions of

with respect to the publication of quarterly statements of finances of the city. The charter
provision authorizes either publication or posting of the city’'s financial statements, while the
statute makes publication mandatory except in the case of a city located in a county where no
newspaper is published.

QUESTION
Isthe City of Wellsrequired to published its quarterly financia statements?
CONCLUSION

The City Council and Clerk of the City of Wells must comply with the provisions of
and publish quarterly financial statements, notwithstanding the provisions of the City
arter authorizing posting of such statements.

ANALYSIS

Pertinent portions of the applicable legislation are herein set forth:

63.030

!. l “er H arch 23, 1939, the city clerk and city council of every incorporated
city in this state, whether incorporated under the provisions of chapter 266 of NRS
or under the provisions of a special act, shall cause to be published quarterly in
some newspaper, published as hereinafter provided, a statement of the finances of
the city, showing receipts and disbursements, exhibiting in detain the bills allowed
and paid. The statement shall be signed by the mayor and attested by the city clerk,
and shall be published in a newspaper published in such city. If there shall be no
newspaper published in such city, then the financial statement shall be published in
a newspaper published in the county, and if there be no newspaper published in the
county, such financial statement shall be posted by the city clerk at the door of the
city hall.



2. Any city officer in this state who shall violate the provisions of this section
shall be deemed guilty of a misdemeanor, and upon conviction thereof shall be
punished by afine not exceeding $500, or by imprisonment in the county jail not to
exceed 6 months, or by both fine and imprisonment.

WEélls City Charter—Section 17:

* * * The councilmen shall cause complete and full records of al such claims
and transactions to be kept by the city clerk in books secured for that purpose; said
board of councilmen shall require a statement to be published or posted, as may be
designated by them, in January, April, July, and October of each year, showing a
full and clear and complete statement of all taxes and other revenue collected and
expended during the preceding quarter, indicating the respective sources from
which the moneys are derived, and aso indicating the disposition made thereof and
all outstanding bonds and other obligations. (Emphasis added.)

cited above, clearly discloses an intention of the part of the Legidature to
supersede confTicting local legislation on the subject of publication of city financial statements.
The statute requires publication by “every incorporated city in this state, whether incorporated
under the provisions of chapter 266 of NRS or under the provisions of a specia act.” The cited
charter provision was enacted in 1927 (Chapter 104, Statutes of Nevada 1927) and has remained
unamended. m!@: 8.030| was enacted in 1939 and amended in 1943. (Chapter 130, Statutes of
Nevada 1939 and Chapter 57, Statutes of Nevada 1943.) Although it does not appear in the
Nevada Revised Statutes, Section 3 of the 1943 amendment provides that “all acts and parts of
actsin conflict herewith are hereby repealed.”

It was stated in Ronnow v. City of Las Vegas, [5/ Nev. 332} a case involving the reconciliation
of conflicting general statutes and city charter provisions, that the “chief concern is to learn the

intent of the legislature.” The language contained in and its legislative history
clearly manifest an intention on the part of the Legislature that the provisions of that statute ought

to prevail over any prior conflicting portion of the Wells City Charter. It is our opinion that the
city’ s quarterly financial statements must be published.

Respectfully submitted,

ROGER D. FOLEY
Attorney General

By: Earl Monsey
Deputy Attorney Generd

OPINION NO. 61-211 AGRICULTURAL EXTENSION AGENT; VETERINARIANS—
One who supplies gratuitously pregnancy tests of cows and semen tests of bulls is not

engaged in the practice of veterinary medicine.[NRS 638.010, et seq., construed
Carson City, February 17, 1961

Honorable A. D. Demetras, District Attorney, County of White Pine, Ely, Nevada
STATEMENT OF FACTS

Dear Mr. Demetras:



The District Agricultural Agent, serving White Pine County with headquarters in Ely, under
request from ranchers has gratuitously given the pregnancy test for cows and semen test for bulls
within his district. He has inquired as to whether or not he is in violation of the law. You have
rendered an opinion thereon. Many officials within the district are interested and you have
therefore referred the question to this department, in order that a determination thereon may have
statewide dissemination and application.

QUESTION

Is a District or County Agricultural Agent forbidden to gratuitously pregnancy-test cows and
semen-test bulls, within his district or county?

CONCLUSION

We have concluded that the gratuitous giving of such tests by one not licensed as a
veterinarian are not forbidden by law.

ANALYSIS
subsection 2, defines the practice of veterinary medicine as follows:

2. “Practice of veterinary medicine, surgery, obstetrics or dentistry” is defined
asfollows:

() The opening or maintenance of an office or hospital for consultation or the
treatment or prevention of disease of domesticated animals by means of drugs,
medicines, surgical or dental operations, the administration or prescribing of sera,
vaccines, drugs, pharmaceuticals or biological preparations for the treatment, or
prevention or diagnosis of disease, or otherwise.

(b) An announcement to the public or any individual in any way of a desire or
readiness or willingness to perform any of the acts mentioned in paragraph (a) or to
perform any of the acts in paragraph (@) for the doing of which a person receives or
expects to receive any money, fee, salary or other consideration of value.

(c) Theillega use, in connection with his name, by any person giving veterinary
advice or performing veterinary services without charge or the expectancy of
compensation, directly or indirectly, therefor, of the words “doctor,” “veterinarian,”
“veterinary,” “veterinary surgeon,” “veterinary dentist,” or the letters “Dr.,”
“‘D.V.M.” “V.M.D.,” “M.D.C.,” “V.S,)” or any other letters, symbol or title,
indicting that such person is graduated from some school or college which is
authorized by law to confer such degree.

This definition of practices and representations which would constitute the practice of
veterinary medicine, does not, in our opinion, expressly or by reasonable inference, include the
tests here under consideration, when such are, as here, given gratuitously.

We find no provision in the law respecting district and county agricultural agents (NRS
@et seq.) which, expressly or by reasonable inference, authorizes this type of tests to be
given by such agents. In other words such agents have no particular authority in this respect by
reason of their official positions. Their authority isthat of the public generdly, to perform the act

gratuitously, which, when so performed, does not constitute the practice of veterinary medicine.
Drocuring a

provides that it is unlawful to practice veterinary medicine in Nevada, without
fir icense therefor. This has no application for the reason heretofore mentioned.

subsection 1, enumerates certain operations and practices which might be
consdered, when done by another, as the practice of veterinary medicine, but provides that when
done gratuitously, such practices do not fall within the provisions of the chapter.




We note, in your opinion, you have concluded that the giving of these tests, gratuitoudly,
appears not to be forbidden by law, but that it would appear to be the better practice as a practical
matter, to leave such tests to the services of veterinarians. We are in accord with this conclusion.

Respectfully submitted,

ROGER D. FOLEY
Attorney General

By: D. W. Priest
Deputy Attorney Generd

OPINION NO. 61-212 OPTOMETRY, STATE BOARD OF—Applicant for optometry
license by examination, must, among other things, have at least 5 years of college and
professional training. Applicant for optometry license by reciprocity provisions of the law,
must, among other things, have at least 5 years of college and professional training. [NRS |

[36.155}636.205 construed.
Carson City, February 27, 1961

Dr. Robert T. Myers, Secretary, Nevada State Board of Optometry, P. O. Box 2466, Reno,
Nevada

STATEMENT OF FACTS
Dear Dr. Myers:

In or about the year 1948, optometry schools in and across the country began to give a 5-year
course (studies above the high school level) prior to graduation and conferral of the degree of
Doctor of Optometry. Prior to that time the equivalent course normally required not to exceed 4
years.

The optometry statute of 1955, effective March 24, 1955, (Chapter 208, Statutes 1955;
repealing the former regulatory statutes, authorizes licensing after passing of an
examinafion as well as licensing under a reciprocity arrangement of persons licensed in other

states in which the “standard requirements of such out-of-state examination were at least
equivaent” to the requirements of licensing under the provisions of

QUESTIONS

Question No. 1. In the event an application for licensing by examination is made showing
professional training taken prior to 1948, consisted of 4 years of combined college and
professional training, is such an applicant under the provisions of Chapter 636 NRS an eligible
applicant for examination?

Question No. 2. In the event an application for licensing by reciprocity is made, by alicensee
of a sister state, whose combined college and professional training taken prior to 1948, consisted
of 4 years of work, and graduation from a recognized institution, with no showing of any
subsequent training, is such licensee eligible for licensing in Nevada under the present law?

ANALYSIS

On March 24, 1955, as aforesaid, the following provisions became the law:



FRSEIH I provides:

636.130 The board (Nevada State Board of Optometry) shall have the power to
grant or refuse licenses after examination or by reciprocity, and to revoke or
suspend the same for any of the causes specified in this chapter.

NRSGITH provides

636.135 The board shall accredit schools in and out of this state teaching the
science and art of optometry which it finds are giving a sufficient and thorough
course of study for the preparation of optometrists.

NRS G provides

636.155 Satisfactory evidence must be filed with the secretary showing the
following qualifications of an applicant:

1. Agenot lessthan 21 years.

2. Citizenship of the United States.

3. Good moral character.

4. Preliminary education equivalent to 4 yearsin aregistered high school.

5. Graduation from a school of optometry accredited by the established
professional agency and the board, maintaining a standard of 5 college years, and
including as a prerequisite to admission to the courses in optometry, at least two
academic years of study in a college of arts and sciences accredited by the
Association of American Universities or a similar regional accrediting agency.
(Emphasis supplied.)

From the foregoing it is clear that the board is authorized to accredit schools
teaching the science of optometry, when satisfied of the thoroughness of the teaching.

From the provisions of subsection 5, it is clear that the application for
examination must among other things show that the school of the applicant is accredited by the
board and that it maintains a standard of 5 college years, including certain prerequisite work. No
exceptions for one trained prior to 1948 are provided. It follows that one must have the required
gualifications or be ineligible to be accorded the privilege of taking the examination, without
respect to the time that one graduated from a recognized school of optometry.

_NR§ 16_322@, subsection 1, is of exacting requirements in respect to licensing in Nevada by
reciprocity. Tt recognizes that certain states may license under much less demanding requirements
than those enumerated under It therefore requires among other things that if a
licensee of another state is to be accorded licensing in Nevada by reciprocity and without
examination he must show to the Nevada Board that he has passed an examination in the state in
which he is licensed in which the “standard requirements of such out-of-state examination were
at least equivalent to those of the examination prescribed by” Chapter 636 of NRS. It follows that
if the license issued by the sister state was upon a course of study of 4 years, and graduation from
an accredited institution followed, which has not been supplemented since graduation by the
licensee of the sister state, such licensee would not be qualified under the law to receive a
Nevada license through reciprocity provisions.

The statute is clear and the Legislature has not seen fit to allow exceptions to the 5-year
training provision, which might have been allowed to those trained prior to a certain date, or to
those who have been licensed from or prior to a certain date. We are not concerned with the
wisdom of the legidation since the construction is clear. If this interpretation appears severe, the
remedy is by statutory amendment.

Respectfully submitted,



ROGER D. FOLEY
Attorney General

By: D. W. Priest
Deputy Attorney Generd

OPINION NO. 61-213 INTERSTATE COMMERCE; PHARMACY, NEVADA STATE
BOARD OF—A state cannot tax commerce exclusively interstate; it cannot tax business

which constitutes such commerce or the privilege of engaging in it.
639.170 construed.

Carson City, March 6, 1961
Mr. W. L. Merithew, Secretary, State Board of Pharmacy, P. O. Box 1087, Reno, Nevada
STATEMENT OF FACTS
Dear Mr. Merithew:

A manufacturer and wholesaler of drugs, presumably corporate in form, produces drugs and
medicines in Cadlifornia It sells a part of its product in wholesale lots through sales
representatives, to retail outlets in Nevada, ships the merchandise to these outlets, and bills the
retail outlets for the merchandise. This manufacturer and wholesaler does not maintain a
warehouse or officein the State of Nevada.

subsection 1, inter alia provides that the State Board of Pharmacy may collect
as aftee, not more than $100 for issuance of a manufacturer’s or wholesaler’s permit, and a like
sum annually for the renewal of such permit. The statute makes no provision or distinction
between types of manufacturers or wholesalers, e.g., those that do both an interstate and intrastate
business, or those that do an interstate or intrastate business solely.

QUESTION

May an out-of-state manufacturer and wholesaler of drugs and medicines, as aforesaid, selling
drugs in Nevada in the manner indicated, be required by the Nevada State Board of Pharmacy to
pay to the board the sum of $100 for issuance of a manufacturer’s or wholesaler’s permit, and the
further sum of $100 annually for the renewal thereof?

CONCLUSION

The privilege of occupational tax may not be exacted under the circumstances stated herein,
which, if permitted, would constitute a burden upon interstate commerce, forbidden by Article I,
Section 8, of the Constitution of the United States.

ANALYSIS
INRS 639.100] provides the following:

639.100 1. Except as otherwise provided in this chapter, it is unlawful for any
person to manufacture, compound, sell, dispense or permit to be manufactured,
compounded, sold or dispensed any drug, poison, medicine or chemical, or to
dispense or compound, or permit to be dispensed or compounded, any prescription



of amedical, dental, chiropody or veterinarian practitioner, unless he is a registered
pharmacist under the provisions of this chapter.

2. Sales representatives or manufacturers or wholesalers selling only in
wholesale lots and not to the general public and compounders or sellers of medical
gases need not be registered pharmacists under the provisions of this chapter, but no
person shall act as a manufacturer or wholesaler unless he has obtained a permit
from the board. Each application for such permit shall be made on aform furnished
by the board. Upon approval thereof by the board and the payment of the required
fee, the board shall issue a permit to such applicant. Each permit shall beissued to a
specific person for a specific location, and shall be renewed annually before July 1
of each year.

INRS 639.170]in part provides:

639.170 1. The board shall charge and collect not more than the following fees
for the following services. * * *

For issuance of manufacturer’s or wholesaler’s permit, $100.

For issuance of annual renewal of permit for manufacturer or wholesaler, $100.

Articlel, Section 8, of the Constitution of the United States, in part, provides:

The Congress shall have the power * * * To regulate commerce with foreign
Nations, and among the several States, and with the Indian Tribes.

That the provision for the exaction of $100 for a wholesaler’ s permit, constitutes a privilege or
occupational tax, there can be no question. It is not an exaction for a service to be rendered by the
State Board of Pharmacy, as for example inspection and supervision of the manufacturing
process, which, of course, is a proper function of the Federal Government, under the provisions
of Section 374, of Title 21 U.S.C.A. No service is contemplated to be rendered in consideration
of the exaction.

In the reported cases, many similar and varying situations are considered, including cases in
which both an intra and inter state business is conducted by the corporation sought to be taxed;
for example, the services rendered by public utilities, warehousing or manufacturing property and
facilities located within the state, and used in the operation, and cases in which the tax is
measured by the amount of the business. (See 105 A.L.R. 12 et seq., under the annotation
“Foreign Corporations—Taxation”.) The specific determination required herein makes detailed
analysis of the many and varied cases unnecessary; moreover such review is of questionable
value and help.

Under the facts outlined herein, the matter is distinctly and solely a problem of taxation by a
state in amanner placing an undue burden upon interstate commerce.

It iswell settled that “unless the corporation is engaged in interstate commerce, and except for
the effect of the commerce clause of the Federal Constitution, a foreign corporation may be
excluded by a state altogether, or it may be admitted upon such terms
with respect to taxation as the state may choose to impose, and if the corporation wishes to avail
itself of the privilege of doing business within the state, it must comply with the conditions
imposed.” (Citing authorities) 105 A.L.R. 13.

We quote further from the same authority as follows:

It is well settled under these constitutional provisions that interstate or foreign
commerce may not be taxed by a state and that a state may not impose upon a
foreign corporation atax for the privilege of engaging in such commerce.

Further from the same authority, p. 33, we quote:



The imposition by a state upon a foreign corporation engaged exclusively in
interstate commerce, of atax for the privilege of carrying on such business, violates
the commerce clause. (Citing authorities.)

Also, p. 33:

It has been stated broadly in a number of cases that a foreign corporation whose
sole business in the state is interstate or foreign commerce cannot be subjected by
the state to the payment of atax for the privilege of doing business or exercising its
corporate functions in the state. (Citing authorities.)

In Cooney v. Mountain States Telephone and Telegraph Co., 294 U.S. 384, 79 L.Ed. 934,
Chief Justice Hughes, writing the opinion, said:

But a state cannot tax interstate commerce; it cannot lay a tax upon the business which
constitutes such commerce or the privilege of engaging in it.

Finally, the provisions of providing for the issuance of a permit upon payment
of the occupational tax of $I00, are Ineffectua when applied to a situation, such as this,

involving an operation of interstate commerce solely; such provisions must, therefore, be
construed as not intended to govern such operations. However, if the operation were intrastate,
under the authorities heretofore cited, these provisions would be fully effectual.

Respectfully submitted,

ROGER D. FOLEY
Attorney General

By: D. W. Priest
Deputy Attorney Generd

OPINION NO. 61-214 COUNTY RECORDER; LAND SURVEYOR; ENGINEERS,
PROFESSIONAL—Map of plat of subdivison may not be recorded unless signed by
currently licensed Registered Land Surveyor.

Carson City, March 15, 1961

Honorable John F. Mendoza, District Attorney, Clark County, Las Vegas, Nevada

STATEMENT OF FACTS

Attention: Charles L. Garner, Deputy

Dear Mr. Garner:

A Nevadaregistered professional civil engineer, not certified by the State Board of Registered

Engineers as a qualified or Registered Land Surveyor, has prepared a subdivision map, under the

NR? 27§ %%;;]
er has

provisions of | . et seq., which he has tendered for recordation. The District Attorney
for the Record

or an official opinion.

QUESTION



Is it required that before a map or plat of a subdivision may be recorded by the County
Recorder of the County in which the land lies, that it must be signed by a Registered Land
Surveyor?

CONCLUSION
We have concluded that the question must be answered in the affirmative.
ANALYSIS

m creates the State Board of Registered Engineers and ” authorizes
the Board to designate the recognized “branches of engineering.” Pursuant to such authority the
Board (we are informed) has designated the following branches of engineering: Civil,
Mechanical, Electrical, Mining, Geological and Structural. Perhaps there are other branches. If

S0, it is unimportant for this opinion.
Under the prerequisite qualifications for examination by the State Board for
registration as a proressional engineer are set out, and under [NRS 6%5.190] the Board is

authorized to hold oral and written examinations for such registration, which examination under
the provisions of q shall consist of atwo-day test. Under H the Board is
authorized upon payment of the registration fee to issue a certificale of registration to the
successful applicants. Under subsection 2 thereof it is provided: “2. The certificate shall
authorize the practice of professional engineering, followed by the branch or branches for which

heisqualified.” (Emphasis supplied.

Under the provisions of et seq., it is provided that land surveyors be registered
by the Board and the requirements and conditions of such licensing are specifically provided. The
minimum knowledge requirements are provided under and under NRS 625.
the scope of the one-day examination is detailed. '

Two other significant provisions exist with reference to the licensing and regulations of
Registered Land Surveyors, viz:

(1) NRS 625.310| provides that the secretary of the Board shall transmit to all County
Recorders of the State a list showing the names and addresses of all licensees (Registered Land
Surveyors), which list shall be kept up to date, showing at al times to all Recorders a complete

record of suspensions, revocations, reinstatements, etc.
@ provides

625.330 1. A registered land surveyor may practice land surveying and prepare
maps, plats, reports, descriptions or other documentary evidence in connection
therewith.

2. Every map, plat, report, description or other document issued by a registered
land surveyor shall be signed by him, endorsed with his certificate number, and may
be stamped with his seal, whenever such map, plat, report, description or other
document is filed as a public record or is delivered as a formal or fina document.
(Emphasis supplied.) (Chapter 242, Statutes 1955, p. 391.)

% makes it unlawful to practice engineering without a license, and ”
also makes 1t unfawful to practice land surveying without a license. However the penalties differ,
and the fact that the two offenses are not dealt with by one section is significant.

et seq., provide for the filing of maps by a subdivider, the manner of
preparation, the content, and time and requirement of recording.

Under the provisions of subsection 2, it is, in part, provided:

2. No final map of a subdivision as defined in this chapter shall be accepted by
the county recorder for record unless al provisions of this chapter and of any local
ordinance have been complied with.




From the foregoing citations and deductions of and from the statutes, we conclude:

1. That the license granted to an engineer by the Board may certify that his qualification is
that of Civil Engineer.

2. That for such alicense the examination provided is two days.

3. That the examination for Land Surveyors requires only one day.

4. That information as regards Land Surveyor licenses and licensees must be sent to all
County Recorders and must, by the Board, be kept current with such Recorders, but no such
requirement is provided with reference to Civil or other engineers.

5. That maps of subdivisions must be recorded and must be signed by licensed Land
Surveyors. It is not provided that they may be signed by duly licensed Civil Engineers.

6. That maps and subdivisions that do not comply with the provisions of the law are to be
rejected by the Recorders.

7. That the punishment for violations of the law differs as between duly licensed Civil
Engineers and duly licensed Land Surveyors.

It is therefore our opinion that the map or plat to qualify for recordation must, under the
provisions of , be signed by a Registered Land Surveyor, who, at the time of
signing and offering Tor recordation, is qualified as a record with the County Recorder as a
licensed and Registered Land Surveyor, and whose license, issued by the Board is (under
@ in good standing. This opinion is in harmony with Attorney General Opinion No. 30
of November 5, 1953, which holds that the licensing of a Civil Engineer is not the same as the
licensing of aLand Surveyor, nor are the powers and functions identical.

Respectfully submitted,

ROGER D. FOLEY
Attorney General

By: D. W. Priest
Deputy Attorney Generd

OPINION NO. 61-215 TAXATION; Gross receipts from the
sale of materials and supplies to a contractor and 1S subcontractors engaged in the
performance of a construction contract for the Washoe County School District are not

exempt from sales tax by reason of the fact that they will ultimately be incorporated into a
school district structure.

Carson City, April 25, 1961
Honorable William J. Raggio, District Attorney, Washoe County, Reno, Nevada
STATEMENT OF FACTS
Dear Mr. Raggio:

The Board of Trustees of the Washoe County School District contemplates letting for bid a
contract for the construction of a new high school within Washoe County. Although we have not
been furnished with a copy of the proposed contract, we are advised that it provides that the
genera contractor isto be billed at the end of each month, by each of his separate subcontractors,
for al materials which are to be incorporated into the school building. The genera contractor
then is to compute his total bill for that month, which will be certified by the architect and
presented to the school board. Upon payment the school board takes title to that portion of the



building which has been constructed. After receipt of payment the general contractor isto pay the
amounts due his subcontractors and their suppliers. Under the terms of the proposed contract all
materials become the property of the school board when they are incorporated into the permanent
structure.

QUESTION

Are the gross receipts from the sale of materials and supplies to a contractor and its
subcontractors, which are to be incorporated into a high school constructed by the Washoe
County School District, exempt from the provisions of the Nevada State Sales and Use Tax Act?

CONCLUSION

Gross receipts from the sale of materials and supplies to a contractor and his subcontractors,
engaged in the performance of a construction contract for the Washoe County School District,
are subject to sales tax.

ANALYSIS

|N R% 37%.@5 imposes a sales tax upon all retailers at the rate of 2 percent of the gross receipts
“from the sale ot all tangible personal property sold at retail in this state * * *.” Gross receipts
from the sale of tangible personal property to counties, cities, districts, or other political
subdivisions of the State are exempt from sales tax (NRS 372.325((4).)

Notwithstanding the elaborate contract provisions réaiing to passage of title and the manner
of payment to the contractor which are recited above, it is clear that, although the materials here
in question will ultimately be owned by the Washoe County School District, they will not be sold
to the school district; rather, the supplies and materials will be sold to the general contractor and
its subcontractors.

INRS 372.305]|reads as follows:

There are exempted from the taxes imposed by this chapter the gross receipts
from the sale of, and the storage, use or other consumption in this state of, tangible
personal property used for the performance of a contract on public works executed
prior to July 1, 1955.

The above cited statute implies that gross receipts from the sale of personal property used for
the performance of public works contracts executed after July 1, 1955 are subject to the
provisions of the sales and use tax.

It has frequently been held that the tax immunity afforded political bodies does not extend to
contractors engaged in work for such entities. See Boeing Airplane Co. v. Sate Commission of
Revenue, etc., 152 Kan. 712, 113 P.2d 110; Sandard Oil Co. v. Lee, 145 Fla. 385, 199 S. 325;
James v. IDravo Contracting Co., 302 U.S. 134, 58 S.Ct. 208, 82 L.Ed. 155, 114 A.L.R. 318.

Materialmen’ s sales to contractors have been held taxable retail salesin the following cases:

S. Louis v. Smith, 342 Mo. 317, 114 SW.2d 1017; Albuguergue Lumber Co. v. Bureau of
Revenue, 42 N.M. 58, 75 P.2d 334: Craftsman, Painters and Decorators v. Carpenter, 111 Colo.
1, 137 P.2d 414; Atlas Supply Co. v. Maxwell, 212 N.C. 624, 194 SE. 117; Northern
Improvement Co. v. Engen, .......... N.D. .........., 68 N.W.2d 463. See 163 A.L.R. 276,
supplemented at 171 A.L.R. 697.

Based on the reasons stated above, we conclude that gross receipts from the sale of materials
and supplies to a contractor and its subcontractors engaged in the performance of construction for
the Washoe County School District, are not exempt from sales tax by reason of the fact that they
will ultimately be incorporated into a school district structure. Attorney General’s Opinion No.
65, dated May 20, 1955, reached a similar conclusion with respect to materias used by
contractors engaged in construction for the United States.



Respectfully submitted,

ROGER D. FOLEY
Attorney General

By: Earl Monsey
Deputy Attorney Generd

OPINION NO. 61-216 BARBERS AND BARBERING; COSMETOLOGY—It is not lawful
for a licensed cosmetologist, not also licensed as a barber, to cut or trim men’'s hair, for
compensation. Chapters 644 construed.

Carson City, May 2, 1961

Mr. Velton L. Tinsman, Secretary-Treasurer, State Board of Barber Examiners, 700 Wilkinson
Avenue, Reno, Nevada

STATEMENT OF FACTS

Dear Mr. Tinsman:

A duly licensed male beautician, under the provisions of Chapter 644 NRS (Cosmetol ogy) and
not licensed under the provisions of Chapter 643 NRS (Barbers and Barbering) is advertising for
and performing men’s haircutting for compensation.

QUESTION

Is a licensed cosmetologist, not also licensed as a barber, permitted to cut men’s hair for
compensation?

CONCLUSION
The question is answered in the negative.

ANALYSIS
subsection 5 provides, in part, as follows:

5. “Practice of Barbering” is defined to be any of, or any combination of, or all
of the following practices for cosmetic purposes:
(a) Shaving or trimming the beard, or cutting or trimming the hair.

|NR1[S_ §4t§ggg creates the “State Barbers Heath and Sanitation Board,” and authorizes
apporntment by the Governor. NRS 643.030| makes provision for the organization and salary of
the officers of the Board, and NRS 643.040|provides for the meetings, quorum, seal and quarters
of the Board. makes provision for the powers and duties of the Board, including
the rule making power, and, under subsection 4, makes provision for the issuance, refusal,
renewal, suspension and revocation of certificates of registration or licenses. In short, under the

provisions of this chapter, barbers and their characteristics are defined, and they are licensed,
supervised and regulated.

RS 643 180 provides:




643.180 This chapter shall not apply:

1. To beauty parlors and beauty operators.

2. To embamers or undertakers in cutting the hair or trimming the beard of any
deceased person in preparation for burial or cremation.

3. To any person employed on arailroad train engaged in interstate commerce.

INRS 643.190]in part provides:

643.190 It shall be unlawful:

1. For any person in this state to engage in the practice or attempt to practice
barbering without a certificate of registration, health and sanitation issued by the
board pursuant to the provisions of this chapter.

In a similar manner Chapter 644 of NRS defines cosmetology, creates a State Board of
Cosmetology and defines its powers and duties, provides for licensing of cosmeticians or
cosmetologists and for suspension or revocation of licenses, grants rule making powers, and
otherwise authorizes the Board to regulate the trade.

INRS 644.020]in part provides:

3. “Cosmetology” shall be construed to include any branch or any combination
of branches of the occupation of a hairdresser and cosmetician, and any branch or
any combination of branches of the occupation of a cosmetician, or cosmetologist,
or beauty culturist, which are not or may hereafter be practiced, and is defined as
the following practices:

(a) Arranging, dressing, curling, waving, cleansing, singeing, bleaching, tinting,
coloring or straightening the hair of any person with the hands, mechanical or
electrical apparatus or appliances, or by any means; or similar work incident to or
necessary for the proper carrying on of the practice or occupation provided by the
terms of this chapter.

(b) Cutting, trimming, or shaping the hair of women and children. (Emphasis
supplied.).

On the basis of the provisions of [NRS 644.020, [3(b)] it is therefore clear that a licensed
cosmetician or cosmetologist is authorized to cut or trim the hair of women and children. It is
also clear that this section does not authorize them to cut and trim the hair of men. This
conclusion is based upon a cardina rule of statutory construction—inclusio unius est exclusion
alterius—tranglated to mean “the inclusion of oneis the exclusion of another.”

subsection 5(a), does not in the same manner, limit licensed barbers as regards
the tTrrmming or cutting of hair. Licensed barbers under this section may trim or cut the hair of
women and children, as well as men. But, as aready indicated, under the cosmetology statute
guoted, licensed cosmeticians may not trim or cut the hair of men.

is not in conflict with this construction, for it merely recites that the three
classes therern enumerated shall not be required to comply with the provisions of the statute. As
regards the beauty operators, the intent is clear, namely, that the Legislature had in mind that
beauty operators are regulated otherwise. This section isadenial of jurisdiction and not a grant of
power.

It is, therefore, clear, that under it is not lawful for a licensed cosmetician, not
also licensed as a barber, to cut or trrm men’shair for compensation.

Respectfully submitted,

ROGER D. FOLEY
Attorney General



By: D. W. Priest
Deputy Attorney Generd

OPINION NO. 61-217 INSURANCE, DEPARTMENT OF—AN insurance agent, duly
licensed under state law, and who has currently paid his license tax to the municipality or
county in which islocated his principal office, may not be charged another license tax for
operations authorized by the state license. (Reference: Attorney General’s Opinion No.
17, dated March 4, 1959, in harmony.)

Carson City, May 9, 1961
Honorable Raul A. Hammel, Insurance Commissioner, State of Nevada, Carson City, Nevada.
STATEMENT OF FACTS
Dear Mr. Hamme!:

The City of Elko was incorporated by special act as distinguished from incorporation under
genera law. See Chapter 84, Statutes 1917, page 127. The charter has been amended from time
to time by legisative act. Subsection 10 of Section 30 of the charter authorized the Board of
Supervisors (the city governing body) to fix and collect alicense tax upon:

* * * nsurance companies, fire, life and accident, and agents or solicitors for the
same, surety companies and agents or solicitors for the same* * *,

This provision of the charter has not been amended, expressly, and it will be observed that
authority to tax an agent or solicitor does not hinge upon whether or not his business
headquarters of business office is within the city. Neither does it depend upon whether or not he
has paid alicense tax to another city, the location of his business office.

In Southern Nevada Life Underwriters Association v. City of Las Vegas (1958), |4 Nev. 163|
325 P.2d 757, the Nevada Supreme Court held that a license issued by the Commissioner of
Insurance of the State of Nevada, to an underwriter with agency established in Las Vegas, did not
prevent the City of Las Vegas from exacting alicense tax, pursuant to city ordinance.

After release and publication of the Supreme Court opinion above mentioned, it appears that
insurance agents, duly licensed under the state's regulatory laws, and soliciting insurance
contracts elsewhere than in the city or town in which they maintain their business office
headquarters, have been required to pay an additional license tax to such other cities or counties
even though they have already paid the current license tax to the city or county in which their
principa officeislocated.

QUESTION

May a duly and currently state licensed insurance agent or solicitor, also duly and currently
licensed under the license tax provisions of the municipality or county in which he has his
principa office and principa place of business, be required to pay a further license tax to either
another municipality or county, as a condition precedent to the privilege of soliciting insurance
business or otherwise operating as an insurance agent within such municipality or county?

CONCLUSION



No. When a duly and currently state licensed insurance agent or solicitor has discharged his
current license tax obligation in the city or county in which he maintains his principal office and
principa place of business, he may not be taxed by another municipality or another county within
the State for the privilege of operating therein under his state license.

ANALYSIS

Prior to approval of Chapter 43, 1961 Statutes of Nevada, subsection 2 of NR§ §§§%§§] with
respect to the charges to be made by the State Department of Insurance for the various Ticenses,
provided:

2. The possession of a license, under the provisions of this Title, shall be
authorization to transact such business as shal be indicated in such license and
shall bein lieu of al licenses required to solicit insurance business within the State
of Nevada..

By Chapter 43, 1961 Statutes of Nevada, subsection 2 of was amended to
provide the following:

2. Notwithstanding the provisions of any general or special law, the possession
of a license, under the provisions of this Title, shall be authorization to transact
such business as shall be indicated in such license and shall be in lieu of all
licenses, whether for regulation or for revenue, required to solicit insurance
business with the State of Nevada, except that each city, town or county may
require a license for revenue purposes only for any insurance agent whose
principal place of business is located within the city or town or within the county
outside the cities and towns of the county, respectively. (Emphasis supplied.)

Prior to Chapter 43, 1961 Statutes of Nevada, under the provisions of city

councils, of cities incorporated under general law, were authorized to impose and collect a
license tax upon:

()) Abstract of title companies or persons furnishing abstracts of title, bankers,
brokers of any, every and all kinds, building and loan companies and agents and
solicitors for the same, insurance companies, fire, life and accident, and agents or
solicitors for the same, and surety companies and agents or solicitors for the same.
(Emphasis supplied.)

By the amendment contained in Chapter 43, 1961 Statutes of Nevada, and under the
provisions of such cities (we omit for the moment those cities formed under
specia charter) may Dy ordinance exact a license tax upon all lawful trades and callings,
including:

(K) Insurance agents who solicit, negotiate or effect contracts of insurance in
any of the classifications listed in chapter 681 of NRS, but only for revenue
purposes and only if the principal place of business of such agentsislocated within
the city. (Emphasis supplied.)

Under the provisions of et seq., boards of county commissioners are authorized
to enact ordinances within Timited areas, for the government of unincorporated towns and rural

areas lying within the county. Prior to Chapter 43, 1961 Statutes of Nevada, the respective boards
of county commissioners were authorized under the provisions of [NRS 269.170]to place alicense
tax upon:



1. (i) Brokers, commission merchants, factors, general agents, insurance agents,
mercantile agents, merchants and traders, stockbrokers. (Emphasis supplied.)

Under the provisions of Chapter 43, 1961 Statutes of Nevada, the county commissioners of
their respective counties are authorized to place a license tax (effective asto unincorporated areas
within their respective counties), by amendment to[NRS 269.1/0} upon:

1. (k) Insurance agents who solicit, negotiate or effect contracts of insurance in
any of the classifications listed in chapter 681 of NRS, but only for revenue
purposes and only if the principal place of business of such agentsislocated in such
unincorporated town or city. (Emphasis supplied.)

To this point, and on the basis of the unambiguous language of the statute, it results that, if an
insurance agent is duly licensed by the State Department of Insurance, and has paid his license
tax where his office or principal place of business is located, he may not be charged a further

license tax by a city incorporated under general law , nor may he be charged a
further license tax by boards of county commissions, o permit him to solicit or sell insurance

in unincorporated towns or rural areas _.
If (as amended by Chapter 43, 1961 Statutes of Nevada) is effective asto cities
chartered by special act (as distinguished from cities formed under genera law), i.e., if such
charters are effectually amended by said 1961 Statute, it would follow that such cities are also
powerless to exact alicense tax from insurance agents previoudy licensed by the state office and
by the city or county in which is located the principal place of business.

We must, therefore, next address ourselves to the following question:

Is_@ 36.020] as presently amended, effective as to cities chartered under special act?

In our considered opinion, it is; such charters may be amended by general law.

Cities incorporated by special act as regulated by the provisions of Section 1, Article VIII of

the Constitution. (State v. Ruhe, 4 Nev. 251 at . City|of Virginia v. Chollar-Potosi G. & S
#

M. Co., 36 ) ;
Section I, Article VI1II, Nevada Constitution, provides:

The legidature shall pass no specia act in any manner relating to corporate
powers except for municipal purposes;, but corporations may be formed under
genera laws, and all such laws may, from time to time, be altered or repealed.

In Virginia v. Chollar-Potosi G. U S M. Co., supra, the Court said the language of Section 1,
Article VIII is ambiguous, but the meaning intended could be expressed as follows:

The legidature shall pass general laws for the formation of corporations, but no
corporation (except corporations for municipal purposes) shall be created by specid
act.

We show the constitutional authority for the creation of such cities only to show that nothing
contained in the Constitution rules out the conclusions here reached.

Vol. 2, McQuillin-Municipal Corporations, page 541, Section 9.24, states the genera rule
thus:

The generd rule is that, in the absence of restrictions in the constitution of the
state, the charters of all public corporations, including incorporated cities and
towns, are aways subject to legidative amendment or alteration and repeal.

Specia charters may be amended by genera laws. May v. City of Laramie, 58 Wyo. 240, 131
P.2d 300.



Since the matter involved in our inquiry is entirely prospective, namely, the right of a city in
the future to collect a license tax from a state licensed insurance, who has theretofore paid the
license tax to another local political subdivision (where the agent has his principa office),
constitutional principles (i.e., the deprivation of property without due process, or impairing the
obligations of contracts) are not involved. See The Trustees of Dartmouth College v. Woodward,
4 Wheat 629.

It follows, therefore, that “ as amended by Chapter 43, 1961 Statutes of Nevada,
is effective as to municipalities formed under specia act, as well as those formed under general
law.

Attorney General Opinion No. 17, dated March 4, 1959, is in harmony with the conclusions
here reached.

Respectfully submitted,

ROGER D. FOLEY
Attorney General

By: D. W. Priest
Deputy Attorney Generd

OPINION NO. 61-218 COLORADO RIVER COMMISSION—Since the Basic Contractors
have contracts which obligate the State until May 31, 1966, with options to renew, none of
the Davis energy is available to White Mountain Cooperative, Inc., and Overton Power
District when the Davis contract is canceled and renewed.

Carson City, April 19, 1961

Mr. A. J. Shaver, Chief Engineer, Colorado River Commission, 215 East Bonanza, Las Vegas,
Nevada

STATEMENT OF FACTS
Dear Mr. Shaver:

Applications have been received by the Colorado River Commission from White Mountain
Cooperative, Inc., for 30,000 kilowatts capacity and from Overton Power District for 10,000,000
kilowatt hours annually of Davis Dam power. Said applicants claim to be preference customers
as defined by Nevada' s contract with the United States for Davis Dam power.

The Nevada-United States contract is dated March 29, 1950, and was amended June 1, 1957.
Pursuant to the terms thereof, the United States has terminated said contract as of December 31,
1962, and will renew same for substantially the same amount of power as the present contract
supplies, which is 45,000 kilowatts.

It is upon said cancellation and renewa that said applicants contend they are entitled to
preference by the State in the sale of said power.

Paragraph 10 of the present contract with the United States provides as follows:

Preference in Sales of Power and Energy by the State
As far as is consistent with the laws of the State of Nevada, the State shall, in
selling power and energy delivered hereunder, give preference to municipalities and
other public corporations or agencies; and aso to cooperatives and other non-profit
organizations financed in whole or in part by loans made pursuant to the Rural
Electrification Act of 1936 and any amendment thereof.



Contracts for all of said Davis power, pooled with 386,000,000 kilowatt hours of Hoover
power were entered into individually with the Basic Contractors operating in the Henderson area.
The Davis energy was estimated to be 236,000,000 kilowatt hours annually. The Basic contracts
areidentical in form and language, except as to amounts of capacity and energy allocated to each
of them. Paragraph 6(b) of said contracts refers to said 386,000,000 kilowatt hours and said
236,000,000 kilowatt hours and provides that rates and charges for electric energy are based on
pooled power as above described and will in no event exceed the average rate based on such
pool.

Section 4 of the said Basic contracts as amended December 1, 1950, provides:

Delivery of Energy

(@) The State agrees to use all means available and at its disposal, under the
terms and conditions stipulated herein and within the limits of the generating
capacity available to it under the provisions of “Exhibit 6,” to cause the United
States and the State’ s operating agents to deliver at contracted voltages at the BMP,
Henderson, Nevada, and the Company agrees to take and/or pay for, at cost to the
State, electrical energy for use exclusively within the State of Nevada in accordance
with and subject to the provisions of Exhibits 1, 2, 3, 4, 5 and 6 hereof, from and
after the date of initial service as hereinafter defined.

(b) The electric energy involved hereunder will be delivered as three phase
alternating current at a nominal frequency of sixty (60) cycles per second and at a
nominal delivery voltage of from 13,500 volts to 14,000 volts at the 13.8 Kv busses
in the Bureau of Reclamation 230/13.8 Kv substations. The electric energy
delivered will be kilowatt hours per twelve (12) months period
beginning June 1st of each year, hereinafter defined and called the “annual
withdrawal of energy” and such energy will be delivered in amounts which the
Company may require and specify during the twelve (12) month period hereinafter
determined and called the “ contract rate of delivery,” kilowatts, for
the operating year beginning June 1, 1951, and ending May 31, 1952.

(c) In addition, the Company will notify the Secretary of the Colorado River
Commission, Carson City, Nevada, on forms to be prescribed by him, not later than
May 1, 1951, and each May 1st thereafter, as long as this contract remains in force
as to the Company’s annual contract rate of delivery for each succeeding operating

year.

(d) On or before November 30, 1961, the Company shall have the option of
executing a contract with the State for generating capacity, the effective period of
such contract to be June 1, 1966 to May 31, 1987. Such contract for generating
capacity must be its terms make the State whole for Company’ s proportionate share
of al costs incurred or to be incurred by the State for the installation and payment
on any generating machinery and equipment installed for the use of the State and its
contractors. Such contract shall further provide that the relinquishment of any or all
of the Company’s energy pursuant to the contract and regulations, shall not relieve
the Company from its obligation to pay its proportionate share of all charges
incurred or to be incurred by or on behalf of the State for generating machinery and
equipment.

(e) In the event the Company elects not to execute the contract outlined in (d)
above, it will notify the Secretary of the Colorado River Commission, Carson City,
Nevada, in writing on or before November 30, 1961, that it shall not continue its
BMP power delivery beyond May 31, 1966.

(f) The Company’s obligations for generating capacity for the period June 1,
1951 until May 31, 1966, shall be limited to its annual contract rate of delivery
except as otherwise provided for in the billing demand paragraph of Article Six of
this contract.



(9) The Company shall have the right to use energy at greater than said contract
rate of delivery or in excess of the amount specified as the annual withdrawal of
energy only if and when it is available, as conclusively determined by the State in
writing, but such use shall not constitute an increase in the annual contract rate of
delivery, or the annual withdrawal of energy. No additions or material changes in
the amounts or characteristics of the load shal be made without the written
permission of the State; and the Company agrees to hold the State harmless as
against any suits, claims, charges, or demands occurring or arising on account of or,
because of any such additions or changes made without such written permission.
All excess or surplus power and/or energy used at greater than the operating
contract rate of delivery or taken in excess of the amount specified as the annual
withdrawal of energy shall be paid for by the Company at costs to the State.

(h) The electric service will be furnished continuously except, (1) For
interruptions or reductions due to uncontrollable forces as herein defined and (2)
For temporary interruptions of reductions which, in the opinion of the State, are
necessary or desirable for the purposes of maintenance, repairs, replacements,
installation of equipment, or investigation and inspection; provided, that the State,
except in case of emergency as determined by the State, will give the Company
reasonable advance notice of such temporary interruptions or reductions and will
remove the cause thereof with diligence; provided further in no event shall any
liability accrue against the State, the Commission, their officers, agents and/or
employees by reason of any interruptions or reduction in the delivery of power and
energy hereunder, nor shal the Company be entitled to any compensation or
reimbursement for any such interruptions or reduction except as hereby provided.

(i) The Company shall not look to the State for compensation for injury or
damages of any kind which in any manner may arise out of the operation and
maintenance of any portion of the Boulder or Davis Power Plants, or from the
operation and maintenance of any of the transformer or transmission facilities
which may be used to transmit electrical energy for use by the Company or from
any change which may be made in the transmission voltage of said facilities, or
from failure of the Government for any cause whatever to generate or deliver
electrical energy to the State, provided, however, the State will energetically protest
injury to the Company resulting from improper or careless operation or
maintenance by the United States Government or its operating agents and use its
best offices to secure justice and satisfactory service for the Company.

The Basic Contractors contend that they are entitled to all of the power they now have
including al of Davis and Hoover.

In addition to the use of all o the power now under contract to said Basic Companies, which is
approximately 622,000,000 kilowatt hours of pooled Davis and Hoover, said Basic Companies
have contracts for steam power. Said steam power costs substantially more than the Davis or
Hoover power.

If the Basic Companies lose any of the Davis power they will be required to purchase
additional steam power at an increased cost over the hydro power.

All of the Basic Contractors are direct consumers of said power, with the exception of
Cdlifornia Pacific Utilities Company, which is a utility company serving the Henderson area
generdly.

The United States-Nevada Davis contract requires minimum payments of $45,000 per month.
At certain periods the amount of power used for such particular periods from Davis was less than
the minimum, which required the Basic Contractors to pay said minimum.

QUESTION



Is any of the Davis power available to said applicants upon the cancellation and renewal of the
Davis contract on December 31, 1962?

CONCLUSION

Since the Basic Contractors have contracts which obligate the State until May 31, 1966, with
options to renew, none of the Davis energy is avallable to said applicants when the Davis
contract is canceled and renewed.

ANALYSIS

Paragraph 4, supra, as amended, of said Basic contracts defines the amounts, extent and term
of capacity and energy.

Unfortunately, the provisions of said paragraph are not too clearly spelled out on such matters
and require interpretation. One of the fundamental principles of contract law is to attempt to
ascertain the intent of the parties and to give a reasonable meaning to all its provisions. The
courts always prefer an interpretation which reaches fair and reasonable results to one which
imposes harsh and unfair effects on one party (Williston on Contracts, Val. 11, Sections 619-620,
pages 1783-1787; see Pittsburgh Railway v. Keokuk Bridge Co., (1894) 155 U.S. 156, holding
that termination of arelated lease did not terminate a contract referring thereto).

It seems clear that the capacity and energy referred to in paragraph 4(b), under the provisions
of paragraph 4(f), would obligate the parties for such power until May 31, 1966.

Paragraph 4(d) is not quite as clear. Said paragraph provides inter alia, asfollows:

On or before November 30, 1961, the Company shall have the option of
executing a contract with the State for generating capacity, the effective period of
such a contract to be June 1, 1966, to May 31, 1987.

Neither the amount of capacity nor the source is specified therein. Again under the authorities
cited, supra, the intent of the parties must be ascertained.

In a somewhat similar situation, the United States Supreme Court in Canal Company v. Hill
(1872) 82 U.S. 94, held:

The large investment of capital made by the appellee in sole reliance on the
water-power which the lease secures, with the full knowledge which the appellants
had of this reliance and intended investment, renders it necessary that we should
look carefully to the substance of the original agreement, of January, 1864, as
contradistinguished from its mere form, in order that we may give it afair and just
construction, and ascertain the substantial intent of the parties, which is the
fundamental rule in the construction of all agreements. It is not to be presumed that
they intended to provide for a certain aperture in the canal without respect to the
mount of water it would discharge and the purpose which that water was to
accomplish. What the appellee sought was water-power to drive the machinery of
an expensive mill. The appellants knew this to be his object, and the thing leased or
granted was intended to be, and in fact was, water as the means of creating such
power. It was not only water but a certain quantity of water, namely (in the words
of the lease), “so much water as will pass through an aperture of two hundred
square inches,” under certain conditions specified. The parties clearly had in view a
fixed quantity of water to be received in agiven time. (Emphasis by the Court.)

It would appear in the instant matter that from the facts above set forth the Basic Contractors
required all of the power to which they were entitled under the original contract, plus additional
steam power; hence, if the authorities hereinabove cited are followed, the option provides for all
of the said capacity and energy to which they were entitled under the present contract.



The above would seem to be a simple solution of the problem, except for the applicants
claiming a portion of the Davis power as preference customers.

The Davis Dam Act, S693, Section 3, provides that the Flood Control Act of 1944 (Public
Law No. 534, Seventy-eighth Congress) shall govern preferences under said Act.

The said Flood Control Act contains language substantially similar to the Reclamation Acts
43 U.SC. 522, and 43 U.S.C. 485h, giving preference in the sale of public power to
municipalities, R.E.A.’s, etc.

The purpose of said preference acts is clearly stated by the United States Attorney General in
the following opinion:

A contract between a gas and electric company and the United States whereby
the company surrenders and conveys al its rights within the physical limits of the
Salt River Reclamation Project and in lieu thereof the United States agrees to
furnish to the company in the city of Phoenix, Arizona, a specified amount of
electrical energy generated at its works at the Roosevelt Reservoir at a stipulated
sum of money and for a term not exceeding ten (10) years, and further agrees that
while serving power to the company under the terms of the contract, it will refrain
from entering into a general retailing of power to customers in such city, and from
furnishing power to any one in said city to be again sold or retailed, does not
violate the provision of this Section (43 U.S.C. 522) 30 Opinion Attorney Generd
197. (Emphasis added.)

The emphasized parts of said opinion point out the policy of the United States which has been
uniformly adhered to in construing sales of power when the rights of preference customers and
nonpreference customers are in issue. The purpose of such laws and the policy of the United
States in distributing public power is clearly stated in said opinion. An analysis of said opinion
clearly defines the intent of Congress in enacting the various preference statutes, supra, in that
such policy and purposeisto sell said power in such a manner that the ultimate consumer obtains
such power at the lowest possible cost. The Administration does not require any preference
customer to sell to other preference customers but only to sell at retail and not at wholesale. For
example, the Overton Power District could take said power, if available, as a preference customer
and resell same to any business firm, industrial user or farmer without limitation. By the same
token, the State can take said power from Davis Dam as a preference customer and sell to any
consumer without limitation.

When the Davis Dam power became available in 1950, only the Basic Contractors applied for
same. No preference customers made application. The contracts and options were entered into in
good faith by all parties. All of said Basic Contractors with the exception of California Pacific
Utilities Co., are ultimate consumers of said power. The said California Pacific Utilities Co. has a
contract for 10,000 kilowatts capacity of pooled Hoover-Davis. Said contract includes 9.9191
percent of the total Basic Contractors contractual obligations.

The present contract obligates the State to deliver al of said power to said Company until
May 31, 1966. This answersthe legal question presented above.

When the guestion of renewing the contract of said California Pacific Utilities Co., pursuant
to their option, comes before the Commission for the period May 31, 1966 to May 31, 1987,
there could possible be a question as to whether California Pacific’s allocated part of Davis
would continue to go to them, to the preference customers or to the other Basic Contractors.
However, that question is not before you at this time and we express no opinion on that point.

Respectfully submitted,

ROGER D. FOLEY
Attorney General

By: John W. Bonner



Specia Assistant Attorney General
Assigned to Colorado River Commission

OPINION NO. 61-219 UNIVERSITY OF NEVADA, PERSONNEL DEPARTMENT—AnN
employee in the public service has no vested, lega right to sick leave benefits. He may
only claim such benefits on a proper showing of illness or disability, and then he is only
entitled to same if the relationship of employer-employee exists. Consequently, sick leave
benefits are contingent in nature under applicable law, and lapse, or are effectively lost
upon separation from, and termination of, employment in state service. Distinction made
between accrued sick leave and accrued annual leave in such respect. (Accord: Attorney
Genera’ s Opinion No. 24, dated March 17, 1955.)

Carson City, March 22, 1961
Dr. Charles J. Armstrong, President, University of Nevada, Reno, Nevada
STATEMENT OF FACTS
Dear President Armstrong:

We are advised the Perry W. Hayden, former Comptroller of the University of Nevada, has
made written request for payment of additional sick leave to April 1, 1961, submitted as the date
when his physician has indicated that Mr. Hayden was able to return to work.

It further appears that Mr. Hayden resigned from his position as Comptroller of the University
of Nevada with effective date of February 1, 1961, and that on January 31, 1961, the University
issued to him two checks as follows:. (@) one for the gross amount of $1,814.40, representing
payment for the maximum authorized 30 days of accumulated annual leave; (b) the other, for the
gross amount of $1,312.50, representing the equivalent of one month’s salary or pay. The second
check was, in substance, in payment of sick leave for the month of January, 1961, since Mr.
Hayden had not been in the office, or engaged in the performance of any duties of his position,
except for afew hours during said month.

QUESTION

May unused, accumulated sick leave of a state (University) employee be projected into the
future, and payment therefor granted and allowed for any period subsequent to the date of the
employee’ s separation from, and termination of, state service and employment?

CONCLUSION

Sick leave benefits may or may not be required and used; they are, therefore, only contingent
in nature, and not a vested right of a state employee. Consequently, sick leave benefits lapse, and
are effectively lost, upon separation from, and termination of, employment in state service, and
no lump-sum payment may be made for accrued sick leave for any period of time after the date of
termination of such employment.

ANALYSIS

The foregoing conclusion is based upon the fact that whether or not a state employee may
clam, or is entitled to, sick leave, and payment of benefits therefor, is wholly dependent on the
period of employment served by him, and his illness or disability while in state service or
employment. Moreover, sick leave benefits are subject to, and conditional upon, proper



substantiation of claimed illness or disability in the form of a certificate from a medical doctor or
other competent professional individual. and Section 8.03, Rules for State
Personnel Administration.)

Sick leave is further predicated upon the reciprocal benefit accruing to the employer (here the
state or University) from restoration of the employee's health, and the thus enabled rendition or
performance by the employee of the duties or services pertaining to his employment, with
maximum efficiency.

The foregoing brief and genera observations should suffice to indicate the distinction which
must be made between any incidental “rights’ in and to accrued annual leave, and accrued sick
leave.

In the case of annual leave, the only condition precedent thereto, generally speaking, is merely
the passage of time in state employment. In the case of sick leave, however, the condition
precedent to the conferred benefits is the disability of the employee to perform the duties of his
employment “due to sickness or injuries” (Section 8.03, Rules for State Personnel
Administration.) Manifestly, if employment has been terminated, there exist no duties to be
performed or services to be rendered, and allowance or grant of any conferred and privileged sick
leave benefitsisimproper and unauthorized.

Support for such conclusion may be found in legislative and statutory provisions respecting
annual leave and sick leave. Applicable law pertaining to annual leave for employees in public
service is contained in Section 42, Chapter 351, 1953 Statutes of Nevada as
amended by Chapter 251, 1955 Statutes of Nevada. The 1955 amendment granted to the personal
representatives or the heirs of a deceased state employee the right to payment of the money value
equivalent of any accrued annual leave. It is significant to note that the Legislature did not
similarly amend the statutory provision pertaining to sick and disability leave. Thus, while the
Legidature apparently intended, generally, to constitute accrued annual leave, or its equivalent
money value, a descendible property right and interest, such status has not been similarly
conferred by the Legislature on accrued sick leave.

Consequently, sick leave, and payment therefor, is only a privileged, contingent benefit, which
may or may not be required or used, and is not a vested right. Sick leave may only be clamed
and allowed in proper circumstances, and for such authorized period only, during and while the
relationship of employer-employee exists. That is, sick leave may not be projected into the future,
or authorized for any period of time subsequent to the date of separation from, and termination of
employment in, state service. (Accord: Attorney General Opinion No. 24, dated March 17, 1955.)
Thus, it follows that any and all accumulated sick leave, and incidental benefits relating thereto,
lapse and are effectively lost upon an individual’s separation from, and termination of
employment in, state service.

It is, therefore, our opinion and advice that there exists no legal basis or authority for
allowance of any additional sick leave payments to Mr. Perry W. Hayden, former Comptroller of
the University of Nevada, for any period of time subsequent to January 31, 1961, the effective
date of his resignation, and termination of employment and service with the University. His
request should, therefore, be denied. Any further similar claim made by him should, of course, be
rejected, since payment of public funds thereon by the University islegally unauthorized.

We trust that the foregoing sufficiently answers your inquiry and proves helpful.

Respectfully submitted,

ROGER D. FOLEY
Attorney General

By: John A. Porter
Deputy Attorney Generd




OPINION NO. 61-220 HEALTH, STATE DEPARTMENT OF; DIVISION OF
CRIPPLED CHILDREN'S SERVICES, STATE PERSONNEL DEPARTMENT—
3) construed. Held not to authorize the unclassifying of a position in state
service and the employment therein of a present incumbent, when to do so would constitute
preferential selection and appointment in disregard of an available list of eligible persons,
certified after competitive examination. Such result would constitute an improper
circumvention of the State's merit system of employment, and be violative of legidative
policy and intent. (Reference: Attorney General’s Opinion No. 102, dated October 12,
1959, in accord.)

Carson City, May 24, 1961

Daniel J. Hurley, M. D., Sate Health Officer, Nevada State Department of Health, Carson City,
Nevada

STATEMENT OF FACTS
Dear Doctor Hurley:

Inquiry has been made concerning the possibility, on the basis of applicable law, of
transferring a person provisionally employed as an Administrative Assistant in the classified
service to a position bearing the title of “Chief Assistant” in the unclassified service, as
authorized by NRS 284.140| (3). It is indicated that said position is one in the Division of
Crippled Children"s Services of the State of Nevada.

It appears that in November of 1960, due to the resignation of a former employee in said
position, and because of the absence of alist of eligible persons therefor on the part of the State
Personnel Department, the present incumbent was recruited and approved for the position on a
provisional basis. During the five months that she has occupied said position, it is stated that her
work has been excellent. It further appears that a competitive examination for the position of
Administrative Assistant has since been given by the State Personnel Department. The incumbent
employee took said examination but she did not place very high among the thirty-two (32)
persons certified as eligible for appointment to the position of Administrative Assistant in the
classified service of the State.

In justification of the proposed transfer of the incumbent to the unclassified service under the
provisions of (3), it is explained that the Director is responsible for policy
determinations of the Crippled Children’s Services program, and that he directs the diagnostic
clinics and makes the medical decisionsin the selection of cases for treatment under the program.
However, to assist him in the administration of the program, it is necessary to have the services
of a person who will be responsible for the day-to-day routine of the program. Such routine is
described as involving the keeping of records of al children serviced up-to-date, of making
appointments for specialists examinations and care, arranging for hospital admissions, preparing
authorizations for the Director’s signature, and checking hospital and doctors’ bills against the
authorizations for services rendered when such bills are recelved. A clerk-stenographer to help
the Administrative Assistant is also required for the program, and such position is already filled.

Additionally, it isindicated that the last Legislature charged the Director with responsibility to
implement two entirely new programs by July 1, 1961, which entail many problems and details
of a time-consuming nature, thus making it quite difficult for him to train a new Administrative
Assistant. There is, apparently, no other person in the unclassified service in said Division.
Inquiry is made as to whether said position may be placed in the unclassified service and whether
the incumbent employee may be retained therein at the same salary as established for
Administrative Assistants.

In conjunction with said inquiry as to whether such proposed action is legally authorized, we
have also received a copy of the letter dated May 15, 1961, from the Division of State Merit
System of the U.S. Department of Health, Education and Welfare, wherein it is indicated that the



exemption of the Administrative Assistant position from the State’s merit system would not be
acceptable under the Federal merit system standards, since said position involved “. . . operating
duties in the Crippled Children’s program rather than duties of a confidential secretary to the
head of the grant-in-aid agency.” Certainly, such views are not determinative of a matter of state
law solely; however, mention thereof is not without relevancy in respect to the scope of the
guestion submitted to us.

QUESTIONS

The essentia question here involved is of atwofold nature, namely:

A. Is the position of Administrative Assistant for the Crippled Children’s Services, based
upon the requirements and responsibilities thereof, a position which should be in the unclassified
service, rather than in the classified service as at present?

B. Does the incumbent employee, under consideration for transfer to the unclassified service
in the same position now held by her, qualify asa*“ Chief Assistant”?

CONCLUSIONS

A. On the basis of entailed responsibilities and duties, the position of Administrative
Assistant for the Crippled Children’s Services must remain in the classified service, where it now
is, and may not be placed in the unclassified service.

B. The incumbent employee, proposed for transfer to the unclassified service in her present
position, does not legally qualify as a*“ Chief Assistant.”

ANALYSIS

N R§ Z§4Ql§] declares legidative purpose of the Personnel Act to be (among other things) the
following:

1. (a) Toprovide al citizensafair and equal opportunity for public service;

(b) To establish conditions of service which will attract officers and employees
of character and ability;

(c) To establish uniform job and salary classifications; and

(d) To increase the efficiency and economy of the governmental departments and
agencies by the improvement of methods of personnel administration.

entitled “Duties of state officers and employees; construction of chapter,”
provides asTolTows:

1. All officers and employees of this state shall:

(a) Conform to, comply with and aid in all proper ways in carrying into effect the
provisions of this chapter and the rules and regulations prescribed hereunder.

(b) Furnish any records or information which the director or the commission
may reguest for any purpose of this chapter.

2. This chapter shall not be construed to limit the power and authority of
elective officers and heads of departments to conduct and manage the affairs of
their departments as they seefit.

NR§ 2§4.14§] entitled “Unclassified service; Composition,” insofar as here relevant, provides
OITOWS:

The unclassified service of the State of Nevada shall be comprised of positions
held by state officers or employees as follows:



* % %

3. At the discretion of the elective officer or heads of departments, agencies and
institutions, one deputy and one chief assistant in such department, agency or
institution.

INRS 284.145]further provides that:

Officers authorized by law to make appointments to positions in the unclassified
service and appointing officers of departments or institutions whose employees are
exempt from the provisions of this chapter shall be permitted to make appointments
from appropriate registers of eligible persons maintained by the department without
affecting the continuance of the names of thelist.

And provides:

Unless otherwise provided by law, elective officers and the heads of the several
state departments, agencies and institutions are authorized to employ deputies and
employees necessary to fill the unclassified positions authorized by law for their
departments, and to fix the salaries of such deputies and employees within the
limits of appropriations made by law.

The State Health Officer is appointed by the State Board of Health, and, therefore, under NRS |
(4) apart from specific statute to the contrary, could be in the unclassified service. Other
emp oyees in said Department, clearly qualifying in the unclassified service, would be medical
doctors, under subsection 11, pertaining to professional personnel.

This office has heretofore construed the limitations and restrictions governing elective officers
or heads of departments, agencies, or |nst|tut|ons in placing an employee in the unclassified
service under the authority of [NRS 284.140] (3). (See Attorney General Opinion No. 102, dated
October 12, 1959.)

The conclusion reached in said opinion issued by this office was as follows:

Under the elective officer or head of a state department, agency or

institution may place not more than two employees of that department, agency or
institution, in the unclassified service of the state if:

1. The person making such placements is the elective officer or head of a
“department, agency or institution” designated as such by our Constitution or
Legislature, and

2. Those employees qualify as a deputy and chief assistant, respectively.

The following excerpts from said opinion are deemed pertinent to the instant question:

The unclassified service of the State of Nevada is comprised of positions

expressly enumerated in the 11 subsections o

The classified service of the State of Nevada1s comprised of all positions in the
public service which are not included in the unclassified service and which provide
services for any office, department, board, commission, bureau, agency or
ingtitution of the State Government .

It is apparent from reading the foregoing sections of the Nevada Revised Statutes
that al state employees and officers are in the classified service unless they fall
within one of the enumerated subsections of The enumeration of

these exceptions must be strictly construed to incfude no more within its provisions
than the Legidature clearly intended.



* % %

We now turn to what constitutes a “chief assistant” under the referenced statute.
An assistant is defined in the case of State ex rel. Dunn v. Ayers, 112 Mont. 120,
113 P.2d 785, as an employee whose duties are to help his superior to whom he
must look for authority to act. By the Legislature designating the position as a
“chief assistant” we must reason it had in mind a position of greater responsibility
than a mere assistant. There may be numerous assistants, but there can be but one
chief assistant...

The character of employment will not be determined solely by the title that may
be assigned to it. The legal classification of employment will be determined by the
powers, functions and duties appertaining to the incumbent. For the employer to
entitle an appointee a “deputy” or “chief assistant” if the powers, functions and
duties are not harmonious with the title, will be of no legal effect. For the law looks
at the substance and not form.

It is clear that, as executive officer of the Department of Health, the Director is able to satisfy
the first requirement relative to existence of legal authority to make appointment of two persons
in the unclassified service of the State, as provided in[NRS 284.14Q (3).

As we have already noted, the Personnel Act (specificaly, NRS 284.02( (2)) expressly
provides that it shall not be construed to limit the power and authority of elective officers and

y
heads of departments to conduct and manage the affairs of the departments as thi see fit. This

provision must, however, be considered in the light of other statutory provisions (NRS 284.010
284.020, 1 (a) (b); 284.145; 284.147) clearly evidencing legidative intent to be the establishment
of a merit system of employment in the state service, with a fair and equal opportunity to all
citizens for public service.

Significantly, it is to be noted that the Personnel Act provides that elective officers and heads
of departments desiring to employ deputies or chief assistants are authorized and, generally, are
morally obligated to fill positionsin the unclassified service from appropriate registers of eligible
persons, established and maintained by the Personnel Department for just such purpose. In the
instant case, even if the position here involved were placed in the unclassified service,
appointment thereto should be made from an appropriate list of eligible persons as established by
the Personnel Department, if any is available. Manifestly, where, as here, such appropriate list is
available, the present incumbent is not entitled to priority in consideration for employment in the
involved position; her preferential selection and appointment would be discriminatory and
improper, because violative of legidlative intent.

In this connection, we have carefully reviewed the description of the responsibilities and
duties connected with the position, as submitted to us, and, based upon such review, it is our
considered opinion, that the same are such as would routinely be required of, and performed or
rendered by, a person certified to be qualified for employment as an Administrative Assistant in
any state department, agency, or institution, with any reasonable period of training and
orientation in a specific job assignment. In short, the functions and responsibilities involved in
the position here under consideration are in no essential so different or exceptiona as to warrant
placing such position in the classified service. While it is true that some understanding of
medical functions and terms isinvolved in the job content, no special or professiona knowledge
thereof is particularly required; general knowledge or understanding concerning such medical
functions and terms is al that is necessary, and same may readily be acquired from available
reference material, if not already possessed.

It is also our considered opinion that the incumbent, or any other person, performing or
rendering the described responsibilities and services, does not properly qualify for the
designation of “Chief Assistant,” as a matter of substantive requirement.

The Crippled Children’s Service program is substantially and administratively a program
entailling exercise of professional, medical knowledge and judgment, calling for diagnoses,
decisions, and services of a professional nature. These are made by the Division head, and carried



through or implemented by other medical doctors or professiona personnel retained therefor on a
contractual basis.

It is no part of the function or responsibility of the Administrative Assistant to participate in
the making of such medical diagnoses or decisions or of performing or rendering any
professional function or services. In the instant case, unclassification of the position of
Administrative Assistant, and employment of a “Chief Assistant” in the unclassified service, as
an exception to the requirements of the merit system, could only be justified and be deemed
proper if the responsibilities and duties to be performed and rendered were of a professional
nature. In our opinion, such is not the case on the basis of the job description submitted to us, and
we do not believe that it would be serioudly argued that any competency of a professional nature
isan essentia prerequisite for the position.

Regretfully, therefore, we are of the considered opinion, and must so advise you, that the
position of Administrative Assistant in the Division of Crippled Children
s Services may not be placed in the unclassified service, and that the present incumbent therein
may not be transferred to the unclassified service and preferentially appointed thereto on a
selective basis in complete disregard of a list of eligible persons certified by the Personnel
Department as qualified to perform and discharge the functions of the involved position.

Respectfully submitted,

ROGER D. FOLEY
Attorney General

By: John A. Porter
Deputy Attorney Generd

OPINION NO. 61-221 GOVERNOR, STATE OF NEVADA; STATE PERSONNEL
DEPARTMENT; STATUS AND RIGHTS OF STATE EMPLOYEES IN THE
CLASSIFIED SERVICE DEFINED—Chapter 375, 1961 Statutes of Nevada and
Personnel Act _ construed. Held, that Chapter 375, 1961 Statutes of Nevada may
only be applied prospectively, and has no retrospective effect on status and rights of
incumbent Director of the State Welfare Department, as acquired by her in the State’s
classified service prior to said 1961 enactment. Dismissal of incumbent from her said
position is regulated by, and may only be effected in accordance with, the provisions of the
State Personnel Act (Chapter 284 of NRS and “Rules for State Personnel Administration”).
The 1961 enactment, if construed to effect an automatic vacancy in the position of Director
of the State Welfare Department, would deprive her of vested rights respecting status and
tenure; this would be violative of “due process’ requirements of both Federal and State
Constitutions, because any such removal would not be based on “just” or “legal” cause.

Carson City, June 1, 1961
Honorable Grant Sawyer, Governor, State of Nevada, Carson City, Nevada
STATEMENT OF FACTS
Dear Governor Sawyer
The incumbent Director, Nevada State Welfare Department, has held the said position without
interruption form October 5, 1949 to the present date.

She was certified as qualified therefor after satisfactorily competing in both an ora and
written examination meeting the standards of the then existing Nevada State Merit Board and of



the federal agency concerned with proper qualifications of the appointee who might be selected
for the position, because of the involvement of federal funds in various welfare programs placed
under the administration of the Nevada State Welfare Department.

The present Personnel Act (Chapter 351, 1953 Statutes of Nevada) was approved and became
effective on March 30, 1953 and, therefore, was not applicable at the time of certification and
appointment of the incumbent Director of the Nevada State Welfare Department.

The Nevada State Welfare Department was established pursuant to Chapter 327, 1949 Statutes
of Nevada, and Section 8 of said act provided for appointment of the Director by the State
Welfare Board, subject to the approva of the Governor, in accordance with the then existing
State Merit System. There was no legidative qualification in said act that the Director was to be
in the classified service “except for the purpose of removal.”

Section 58 of the Personnel Act (Chapter 351, 1953 Statutes of Nevada; made
provision that employees who had held positions in the classified service for two (2) years prior
to the effective date of the Personnel Act were entitled to retain without impairment or
diminution, all rights and status acquired under the Merit System theretofore applicable to them.
(See also “Rules for State Personnel Department,” Section 3.04(b), (¢).) It is proper to note that
the 1953 Personnel Act also omitted to qualify or otherwise limit the status or tenure rights of the
Director of the State Welfare Department by any provision that he should be in the classified
service “except for purposes of removal.”

Finally, by Chapter 375, 1961 Statutes of Nevada (S.B. No. 25), enacted on April 7, 1961,
with effective date of July 1, 1961 , the Legidature further amended the law to
confer upon the Governor, instead of tThe State Welfare Board (as had been the case theretofore
the power of appointment and removal of the Director of the State Welfare Department.

as specifically amended by said act, provides as follows:

The governor shall appoint a state welfare director. The state welfare director
shall:

1. Be appointed on the basis of merit under the provisions of chapter 284 of
NRS.

2. Beintheclassified service, except for the purposes of removal.

3. Beresponsibleto the governor.

4. Serve at the pleasure of the governor.

QUESTIONS

1. Does the language of Chapter 375, 1961 Statutes of Nevada, automatically create a
vacancy in the position of Director, State Welfare Department, on July 1, 19617

2. What is the employment status of the current incumbent in the position of Director, State
Welfare Department, on July 1, 1961?

CONCLUSIONS

1. Chapter 375, 1961 Statutes of Nevada, has neither abolished the office or position of
Director of the State Welfare Department, and does not effectually and automatically create any
vacancy in said position on July 1, 1961.

2. The present Director of the State Welfare Department, as a state employee in the classified
service, will, on July 1, 1961, have such employment status and rights as are afforded her under
the provisions of the Personnel Act. (Chapter 284 of Nevada Revised Statutes and “Rules for
State Personnel Department.”)

ANALYSIS

Admittedly, the office or position of Director of the State Welfare Department is not a
congtitutional office, but one created by statute (Chapter 327, 1949 Statutes of Nevada). The



Legidature could, therefore, modify the nature or duties of the position, consolidate it with
another, or abolish it entirely; in other words, the Legislature has the power to enact any law not
prohibited by the Constitution. (Shamberger v. Ferrari, 314 P.2d 384.)

However, chapter 249, 1960 Statutes of Nevada, and Chapter 375, 1961 Statutes of Nevada,
have not, in any manner, either modified the nature or duties of the position, consolidated it with
any other, or abolished it. The position, in substance and legal effect, is precisely the same as
when first created in 1949. (See 10 AmJur. 931-934.)

We may, therefore, properly address ourselves to the essential question as to the effect of both
these laws upon the status and rights of the incumbent Director of the State Welfare Department
who has held the position continuously since October 5, 1949, prior to passage of the Personnel
Act itself (1953).

We have aready indicated herein that the Personnel Act confirmed all the rights and status
possessed by state employees prior thereto “without impairment or diminution,” as acquired
under the Merit System administered by the previoudy existing State Merit Board. The
incumbent Director of the State Welfare Department, as a state employee under the Merit System
antedating the Personnel Act of 1953, therefore, had a certain status and certain rights. The nature
of such status and rights are substantially those of all state employees in the classified service,
under both the previously existing Merit System and under the Personnel Act of 1953. “Rules for
State Personnel Administration” provide as follows:

Section 3.02—Classified Service. The classified service of the State of Nevada
shall comprise all positions in the public service now existing or hereafter created
which are not included in the unclassified service, and which provide services for
any office, department, board, commission, bureau, agency, or institution operating
by authority of the constitution or law, and supported in whole or in part by any
public funds, whether said public funds are funds received from the government of
the United States or any brance or agency thereof, or from private or any other
sources. (Section 19, Personnel Act of 1953) * * *

Section 3.04—Application and Interpretation of Classification Plan.

(a) Allocation of Existing Positions: The positions in the classified service are
hereby allocated to the appropriate classes in accordance with the schedules which
are attached hereto: “Classification Plan.” (Section 22, Personnel Act of 1953.)

(b) Satus of Present Employees. Each employee shall be notified of the
alocation of his position, and each employee having served for two years or more
immediately prior to the effective date of the Personnel Act of 1953, is hereby given
status in such position, and shall be continued without examination until separated
from the position according to law and these rules. * * * (Section 58, Personnel
Act of 1953.) (Emphasis supplied.)

(c) Satus of Nevada Merit System Employees. When the Personnel Act of 1953
has met the standards required for a merit system of personnel administration by
interested federal agencies, and a transfer has been made that will place such
agencies within the jurisdiction of the Nevada State Personnel Department; the
provisions of these rules shall then become applicable to the employees of the
Nevada Employment Security Department, the Nevada State Department of Health,
the Nevada Sate Welfare Department, and the Nevada State Merit Agency. The
above employees shall retain without impairment or diminution all rights and
status acquired under the merit system now applicable to them. Employees of these
departments who have permanent positions shall retain their respective positions
and status. * * * (Section 62, Personnel Act of 1953.) (Emphasis supplied.)

Rule 10 of “Rules for State Personnel Administration” relates to Tenure, Seniority, Layoff and
Formula, changesin Satus, Resignations, Disciplinary Actions, Appeals and Hearings.



Section 10.01—Tenure of Classified Employees. Every employee who is legally
employed in the classified service in accordance with the provisons of the
Personnel Act and amendments thereto and these rules, and who successfully
completes his probation period, shall have indefinite tenure of employment in the
public service so long as his service is satisfactory and his conduct and character
are above reproach. (Emphasis supplied.)

Section 10.05—Disciplinary Action. Employees in the classified service may be
dismissed, demoted, or suspended without pay for just cause.

* * * (Emphasis supplied.)

Section 10.06—Procedure in Disciplinary Actions.

Any reduction in pay, demotion, suspension, or dismissal shall be reported to the
director (Ed., Personnel Director) in writing and copy of such notice shall be given
to the employee and shall include notice of his right of appeal to the commission
(Ed., State Personnel Advisory Commission) in writing within thirty days after
notification. Such appeal shall be heard within forty-five days after receipt of
written appeal. (Section 50, Personnel Act of 1953.) (Emphasis supplied.)

Section 10.10—Causes for Dismissal and Filing of charges. Any of the
following shall be sufficient cause for dismissal of an employee from the public
service, though removal may be made for causes other than those enumerated.

(Ed. Note: Sixteen possible grounds for charges are then listed. Generally, they
pertain to matters of a substantial nature, directly affecting the rights and interests
of the public. None of them contemplate, or could reasonably infer any support for,
automatic removal of an employee in the classified service from his position, even
on the basis of legidativefiat.)

This section further provides as follows:

The appointing authority, the commission or the director may file written
charges asking for the removal of any employee in the classified service. A copy of
such written charges shall be sent to the employee affected, and if the employee
requests a hearing the commission shal conduct a hearing and make
recommendations to the appointing authority concerned as to the action to be taken.

The foregoing references must suffice to show that the incumbent Director of the State
Welfare Department, as a state employee in the classified service, has certain vested rights,
which include:

(a) theright to indefinite state employment in the public service,

(b) that she shall not be dismissed from her position as Director of the State Welfare
Department, so long as such position exists, except for just cause, and then only after notice and
hearing on any of the enumerated grounds for dismissal.

Such status and rights of the incumbent Director of the State Welfare Department are
protected by, and can only be divested in accordance with, existing law as contained in the
Personnel Act, not repealed by the Legislature and, therefore, as equally applicable to her as to
any other state employee in the classified service.

Our own Nevada Supreme Court, in the case of Sate of Nevada ex. Rel. Whalen v. Whedler,
252 App.Div. 267, 299 N.Y.S. 466, at page 472), defined “cause,” “just cause,” or “sufficient
cause” as meaning legal cause,

* * * and not any cause which the officer authorized to make such removal may
deem sufficient. It isimplied that an officer cannot be removed at the mere will of
the official vested with the power of removal, or without any cause. The cause must
be one which relates to and affects the administration of the office, and must be
restricted to something of a substantial nature directly affecting the rights and
interests of the public. The cause must be one touching the qualifications of the



officer or his performance of his duties, showing that he is not afit or proper person
to hold the office. An attempt to remove an officer for any cause not affecting his
competency or fitness would be an excess of power and equivalent to an arbitrary
removal.

In Sate v. Board of Regents, 148 et seq., 261 P.2d 515, the Nevada Supreme
Court held that:

(W)here resolutions adopted by (the) board of regents of (the) State university
authorized removal of (a) staff member under tenure only for “cause,” removal of
(a) staff member under tenure was an act judicial in its nature for review of which
certiorari would lie. (To the same effect see also Oliver v. Spitz, No. 4250, Nevada
Supreme Court, filed January 7, 1960.)

In the case of Sate v. Board of Regents, supra, the Nevada Supreme Court further held as
follows:

Constitutional separation of power does not prevent judicial review of judicial or
guasi judicial acts of (the) board of regents of (the) State university when an excess
of jurisdiction isin question.

In our considered opinion, any excess of jurisdiction, even by the Legislature, in respect of
judicial or quasi judicial acts on its part, effecting the removal of a state employee in the
classified service without “just” or “legal cause,” substantially satisfying all the requirements of
“due process,” is equally open to question and similarly subject to judicial review.

The foregoing is addressed to the proposition that, while the Legislature has the power to
enact any law not prohibited by the Constitution, this does not mean that the only limitations and
restrictions on the Legislature’ s said power are solely confined to express prohibitions.

* * * Negative words are not indispensable in the creation of limitations to
legislative power, and if the constitution prescribes one method of filling an office,
the legidlature cannot adopt another. From its nature, a constitution cannot specify
in detail and in terms, every minor limitation obviously intended. It follows that
implied as well as express restrictions must be regarded, and that neither the
legislature nor any other department of the government can perform any act that is
prohibited, either expressly or by fair implication. (Emphasis supplied.) (Sate v.
Arrington, 415, citing People v. Draper, 15 N.Y. 543; Lowrey V.
Gridley, 30 Conn. 458; People v. Hurlbut, 24 Mich. 98.)

In this connection, it is submitted that dismissal of a public servant, in total disregard of the
lack of any evidence or basis for such dismissal, even though intended by the Legislature to be
final and conclusive, can only be deemed arbitrary and capricious, and unconstitutional because
violative of due process.

Citing the case of Adler and the United Public Workers v. Mitchell, 1947, 330 U.S. 75, 67
S.Ct. 556, 91 L.Ed. 754, the United States Supreme Court, in the case of Wieman v. Updegraf, 73
S.Ct. 215, 344 U.S. 183, 97 L.Ed. 216, observed:

* * * that Congress could not “enact a regulation providing that no Republican,
Jew or Negro shall be appointed to federa office, or that no federal employee shall
attend Mass or take any active part in missionary work.” * * * \WWe need not pause
to consider whether an abstract right to public employment exists. It is sufficient to
say that constitutional protection does extend to the public servant whose exclusion
pursuant to a statute is patently arbitrary or discriminatory. (97 L.Ed. 222.)



Garner v. Board of Public Works of Los Angeles, 341 U.S. 716, 71 S.Ct. 909, 95 L.Ed. 1316:

Frankfurter, J. (concurring in part and dissenting in part):

The Constitution does not guarantee public employment. City, State and Nation
are not confined to making provisons appropriate for securing competent
professional discharge of the functions pertaining to diverse governmental jobs. * *

But it does not at all follow that because the Constitution does not guarantee a
right to public employment, that a City or a State may resort to any scheme for
keeping people out of such employment. Law cannot reach every discrimination in
practice. But doubtless unreasonable discriminations, if avowed in formal law,
would not survive constitutional challenge. Surely, a government could not exclude
from public employment members of a minority group merely because they are
odious to the majority, nor restrict such employment, say, to native-born citizens.
To describe public employment as a privilege does not meet the problem. (95 L.Ed
1325.)

The above cases dealt with instances of due process challenge based on initial exclusion from
public employment. In the following case, the due process challenge was directed to allegedly
unconstitutional dismissal from employment.

Sochower v. Board of Education of New York, 350 U.S. 551, 100 L.Ed. 692, 76 S.Ct. 637,
Court (at 100 L.Ed. 699):

* * * To state that a person does not have a constitutional right to governmental
employment is only to say that he must comply with reasonable, lawful and
nondiscriminatory terms laid down by the proper authorities (cases cited).

At 100 L.Ed. 699:

But in each of these cases (Ed., Adler and Garner) it was emphasized that the
State must conform to requirements of due process. * * * This case rests squarely
on the proposition that “constitutional protection does extend to the public servant
whose exclusion pursuant to a statute is patently arbitrary or discriminatory.” 344
U.S. at 192.

And, at 100 L.Ed. 700, 701:

* * * There has not been the “protection of the individual against arbitrary
action” which Mr. Justice Cardozo characterized as the very essence of due process.
(cases cited) * * * The State has broad powers in the selection and discharge of its
employees, and it may be that proper inquiry would show * * * continued
employment to be inconsistent with a real interest of the State. But there has been
no such inquiry here. We hold that the summary dismissal * * * violates due
process of law.

Thereis, therefore, on the basis of such case law, a*“common law” protection of both state and
federal employees. (In respect of such protection of state employees see Sate v. Board of Regents
and Oliver v. Spitz, supra.) Their positions in government as public servants may be deemed
“property” within the 14th Amendment of the Constitution of the United States. In the light of
such legal principle and rulings, they are entitled to the protection of the due process clause
(under both State and Federal Constitutions) in situations where their “exclusion pursuant to a
statute is patently arbitrary or discriminatory.”

Chapter 375, 1961 Statutes of Nevada can be sustained to be valid, only if construed to have
prospective effect. It may not be applied with retrospective effect to divest and deprive the



incumbent Director of the State Welfare Department of the status and right to tenure possessed
by her equally and to the same extent as all other state employees in the classified service, under
applicable provisions of the Personnel Act. Any such retrospective application would be violative
of “due process’ requirements under both United States and Nevada Constitutions.

It is, therefore, our considered opinion that Chapter 375, 1961 Statutes of Nevada, does not
automatically and legally create any vacancy in the position of Director of the State Welfare
Department, nor is said Act effective, in any manner whatsoever, legadly to “impar” and
“diminish” such status and rights which the incumbent in said position possesses as a state
employee in the classified service under the Personnel Act. Her separation or dismissal from the
position of Director of the State Welfare Department may only be effected as provided in the
Personnel Act and other applicable law.

Because the State Welfare Department utilizes federal funds in connection with various
programs which it administers, and because eligibility for such federa funds entail compliance
with federal merit system requirements, we deem it proper to include herein certain pertinent
excerpts from a letter dated April 5, 1961 addressed to the Director of the State Personnel
Department by the Regional Representative, Division of State Merit Systems, United States
Department of Health, Welfare and Education:

* * * With respect to Section 4 (422.150) it is noted that the provision specifying
that the State welfare director be in the classified service has been amended to
provide that the State welfare director shall be appointed on the basis of merit and
shall be in the classified service except for purposes of removal.

The amendment to Section 4 raises a question concerning the tenure rights of the
incumbent State welfare director appointed under this section prior to the
amendment. Under State law there might be a question as to whether the incumbent
who accepted the position of State welfare director as a position with tenure might
not have lega rights to such tenure. This would have to be decided under Nevada
law.

The removal of a position from merit system coverage should not affect the
merit system status of an individual which was acquired when the position was
covered.

We also desire to note, without elaboration, the serious policy considerations involved in any
“whittling away” of the State’s Merit System, even on the part of the Legislature itself, by such
means as that provided in Chapter 375, 1961 Statutes of Nevada. In view of the decision
rendered by our Nevada Supreme Court in the case of Oliver v. Spitz, supra, wherein the
Personnel Act was confirmed to afford full protection to state employees in the classified service
with respect to their status and rights, we are satisfied that Chapter 375, 1961 Statutes of Nevada
would not be sustained if applied with retrospective effect as legidlatively excepting the
incumbent Director of the State Welfare Department from the State’'s Merit System, in the
absence of any finding of “just cause.”

We trust that our foregoing observations sufficiently contemplate and define the nature and
seriousness of the problem inherent in the application of Chapter 375, 1961 Statutes of Nevada.
We further trust that our opinion herein sufficiently answers your inquiry and proves helpful.

Respectfully submitted,

ROGER D. FOLEY
Attorney General

By: John A. Porter
Deputy Attorney Generd




OPINION NO. 61-222 ARCHITECTURE, STATE BOARD OF—The State Board of
Architecture has the authority to charge an examination fee, for the correction of thesis on
lateral force design, submitted in lieu of aformal conventional type of examination.

Carson City, June 6, 1961

Mr. Raymond Hellmann, A.l.A., Secretary-Treasurer, State Board of Architecture, 421 Hill
Street, Reno, Nevada

STATEMENT OF FACTS
Dear Mr. Hellmann:

Under the provisions of [NRS 623.310, the State Board of Architecture of Nevada is
authorized and required to charge an applicant for licensing, “for an examination for a
certificate—$35.”

The State Board of Architecture of Nevada desires to require architects duly licensed in other
states, who apply for licensing in other state, who apply for licensing under the laws of the State
of Nevada, to (1) either take an examination in lateral force design, or (2) to write and submit a
treatise on lateral force design. The exception to this requirement would be those cases in which
the applicant for a Nevada license has formerly (in the state in which licensed), passed an
examination including lateral force design. In cases in which the applicant elects to write the
treatise, the Board would require proof of the existence of a currently valid license issued by a
Sister state, and if the content of the treatise merited a passing grade, the license would be issued.

Only Cdliforniaand Nevada require an examination in lateral force design.

QUESTION

Is the State Board of Architecture of Nevada authorized to charge the examination fee
provided by law, for correction of a thesis submitted in lieu of a forma examination, upon
subject matter required by the Board, pursuant to its duly adopted rules and regulations, in the
certification of applicants?

CONCLUSION

It is. The statutory fee provided “for an examination for a certificate” is $35. The acceptance
and correction of the thesis, in lieu of a forma conventional type of examination, would
constitute the examination and require the charge provided by statute.

ANALYSIS

provides for and creates the State Board of Architecture, the membership of the
Board, theterms of office and also provides for removal.

confers upon the Board a rule-making power and authorizes the Board to “ adopt
acode of rules and regulations for its government in the examination of applicants for certificates
to practice architecturein this state.”

Under the provisions of the Board is granted permission to license architects
who are duly licensed in another state, without examination. Subsection 2 thereof provides as
follows:

2. Any architect who has lawfully practiced architecture for a period of 10 or
more years outside this state, except as provided in paragraph (b) of subsection 1,



shall be required to take only a practical examination, the nature of which shall be
determined by the board.

Paragraph (b) of subsection 1, above referred to, permits licensing without examination, if the
gualifications required in such other licensing state are equal to those required in Nevada at the
date of application. It would appear, therefore, that applicants duly licensed in California, if able
to show ten years or more of lawful practice there, could be required to take only a practical
examination. If, however, such applicants have less than ten years of lawful practice in
Cdlifornia, they may be examined in the same manner as may lawfully be provided for any other
applicants from other states.

NRS 625310 provides
623.310 Fees. Thefollowing fees shall be paid to the board:
For an examination for a certificate $35
For rewriting an examination or a part of parts failed 25
For a certificate of registration 25
For an annual renewal of a certificate, not exceeding 25
For the restoration of an expired certificate 25
For the restoration of a certificate which has been revoked 100
Under the provisions of ERg %gglg the fee provided to be paid by the applicant for
examination is $35. As we have consirued the statute and the powers of the Board, the thesis may

be required in lieu of examination (with the exception above noted) and the fee for correcting the
same would be that provided for the giving of an examination. If the thesis warrants the award of
a passing grade, and other requirements of the law are met, the certificate of registration would
be issued, for the fee of $25, as provided by The sole exception to the authority of
the Board to require such thesis, is the case of an applicant duly licensed in California, with
more than ten years of lawful practice in that state. In such case the examination, if required,
shall be only a*“practical examination.”

Respectfully submitted,

ROGER D. FOLEY
Attorney General

By: D. W. Priest
Deputy Attorney Generd

OPINION NO. 61-223 BUDGET, DIRECTOR OF THE; PERSONNEL, STATE
DEPARTMENT OF—Chapter 353, Statutes 1961, provides that no pro rata costs of the
service of the Personnel Department shall be paid by using agencies on July 1 of each year,
for the year, in advance of receipt of the services. The laws and regulations of the United
States Bureau of Employment Security permit such contributions to be made only one
month in advance. The money may be so received from the U.S. Bureau.
284.115 construed.

Carson City, June 7, 1961
Mr. Howard E. Barrett, Director of the Budget, Carson City, Nevada
STATEMENT OF FACTS



Dear Mr. Barrett:

Chapter 353 of the Statutes of 1961 (A.B. 362) amends NRS 284.110 and [284.115 in such a
manner as to require all departments of the State Government (with employees 1n the classified
service of the State) to pay, for personnel services, the assessments made by the Director of the
Personnel Department on July 1 of each year and for the fiscal year then commencing; i.e., under
the amendments, the personnel assessments for all using agencies and departments are paid for a
year in advance of the receipt of such services.

This statute does not contemplate that there be any exception to the rule of payment in
advance for the personnel services to be rendered during the year. However, the Employment
Security Department of the State Government, upon notifying the Administrative Officer of the
U.S. Bureau of Employment Security with headquarters in San Francisco, of the content of this
statute has been informed that under the federal laws and regulations federal funds cannot be so
advanced and can be paid only one month in advance.

QUESTION

May the statute as amended (Chapter 353, Statutes 1961) be construed (insofar as
contributions by the United States Bureau of Employment Security to the State Department of
Personnel are concerned) in such a manner as to permit the contribution by such Bureau to be
paid monthly in advance, rather than on July 1, 1961, for the entire fiscal year?

CONCLUSION
We conclude that the statute may be so construed and administered.
ANALYSIS

Without quoting the sections as amended, we observe that the purpose of the amendment is to
require the departments, agencies or institutions receiving the services of the State Department of
Personnel, to pay annually, in advance, for the service, in accordance with their budgets, rather
than quarterly upon a billing by the department. The amendment permits closer scrutiny of the
departments' financial affairs by the Legislature in its appropriations to the using agencies, and
reduces the work of the department by eliminating the necessity of quarterly billing. Thisis all
well and good, as regards the departments of the State Government which are not affected by
federal laws, and as to such departments said act is effective in accord with legidlative intent.

However, the Legislature of Nevada was, and is, powerless to change the federal statutes,
rules and regulations, prescribing that funds of the United States Bureau of Employment Security
for this purpose be dispensed monthly in advance.

To receive the moneys in this manner, as authorized by the laws of the United States, will not
constitute a substantial hardship upon the State Personnel Department. Its budgetary planning
will not be adversely affected, nor will the net result of the amendment be affected thereby. The
State Personnel Department will receive from the United States Bureau of Employment Security,
for the Nevada Employment Security Department, during the fiscal year beginning July 1, 1961,
neither more nor less than it would have received had the federal agency been operating under
the statutes, rules and regulations provided for the using state agencies and departments.

Respectfully submitted,

ROGER D. FOLEY
Attorney General

By: D. W. Priest
Deputy Attorney Generd



OPINION NO. 61-224 BUDGET DIRECTOR; STATE PERSONNEL DEPARTMENT;
OVERTIME COMPENSATION TO STATE OFFICERS OR EMPLOYEES—
Applicable statutes and regulations construed, and found not to authorize payment for
overtime to a state officer or employee, when such payment would exceed the maximum
salary or compensation fixed or permitted by law, and if such “overtime”’ services or work
performed arises from, or pertains to, duties and responsibilities which are germane to the
office or position of employment. Any exception to the foregoing general rule, in respect of
state personnel in both the classified and unclassified services, must be based on sufficient
statutory authority. References. Attorney General’s Opinion No. B-68, December 6, 1941;
Attorney General’s Opinion No. 72, July 16, 1959; Attorney Genera’s Opinion No. 23,
March 17, 1959.

Carson City, June 8, 1961

Mr. Howard E. Barrett, Budget Director, Office of the Budget Director, State of Nevada, Carson
City, Nevada

STATEMENT OF FACTS
Dear Mr. Barrett:

It appears that Mr. M. George Bissell, heretofore Secretary-Manager of the State Planning
Board, resigned such position with effective date of June 1, 1961. In connection with said
resignation, Mr. Bissell made request for 15 days of overtime payment, which claim was
presented to the Board of Examiners for appropriate action at the meeting of said Board on May
23, 1961.

The memorandum request for such overtime payment, in part, states as follows:

Beginning with my appointment as Manager (unclassified position) of the State
Planning Board on July 1, 1955, it has been necessary for me to work considerable
overtime.

A case a hand is my overtime from Jan. 1, 1961 to May 17, 1961 has been a
total of 1,168 hours, with the following detail:

Jan. 1961—235 hrs.

Feb. 1961—259 hrs.

Mar. 1961—286 hrs.

Apr. 1961—243 hrs.

May 1961 (to 17th)—143 hrs.

1961 Total—1,168 hrs. (Ed.: Total should be 1,666 hrs.)

Should the Board of Examiners find favor in my request, there are funds in the
State Planning Board budget 1960-1961 fiscal to pay for same.

Our attention has been called to the fact that establishes the salary for the
position of Manager of the State Planning Board at "not more than $12,600 as determined by the
board.” In this connection it is stated that Mr. Bissell will have received his regular pay to “June
1, plus accrued annual leave of 30 days, making atotal of $1,600.”

The referral of the question to this office is based on the fact that in another similar case,
though the Board of Examiners approved an overtime claim, “the warrant for the amount of such



approved clam was canceled by the Budget Director because the overtime payment would
exceed the salary for the position as set by statute.”

QUESTION

May a state employee in the unclassified service whose salary is fixed by statute be paid for
“overtime’?

CONCLUSION

Except as specificaly qualified herein, a state employee in the unclassified service with salary
fixed by statute, may not be paid for “overtime.”

ANALYSIS

(Employees, assistants: Appointment; salaries) as amended by Chapter 327,
1967 Staiutes of Nevada, provides as follows:

1. The board (Ed.: State Planning Board) may appoint a manager and technical
supervisor, and such other technical and clerical assistants as may be necessary to
carry into effect the purposes of its acts.

2. The manager and technical supervisor of the board shall receive:

(@) Until July 1, 1962, an annual salary of not more than $12,600 as determined
by the board.

(b) From and after July 1, 1962, an annual salary of not more than $13,225 as
determined by the board.

Prior to said 1961 amendment, the corresponding statutory provision authorized the manager
to receive “an annual salary of not more than $12,600 as determined by the board.”

The position of Manager of the State Planning Board is not included in the list of “Elected and
appointed officers’ of the State , and, for the particular purposes herein, the
appointee thereto may properly be considered as an “employee” of the State in the unclassified
service. (Note, 5 A.L.R.2d 415, 35 seq.)

Article XV, Section 9 of the Nevada Constitution is inapplicable herein because it provides as
follows:

The legislature may, at any time, provide by law for increasing or diminishing
the salaries or compensation of any of the officers whose salaries or compensation
is fixed in this constitution; provided, no such change in salary or compensation
shall apply to any officer during the term for which he may have been elected.
(Emphasis supplied.)

Pertinent statutory provisions are:
(A) INRS 281.12/| (State officers, employees paid one salary for al services rendered; ex
officio duties excepted) provides as follows:

Unless otherwise provided by law, no public officer or employee whose salary is
set by law, whether or not he serves the state in more than one capacity, may be
paid more than one salary for all services rendered, to the state, except for salaries
for any ex officio duties he may be required by law to perform.

(B) NRS 281.12Y (Restrictions upon payment of salary of appointive officer or employee
when salary determined by law) as here pertinent, partly provides:



1. In cases where the salary of an appointive officer or employee is determined
by law, such salary shall not be paid unless a specific legidative appropriation of a
sum of money or a specific legidative authorization for the expenditure of a sum of
money is made or enacted for the department or agency. * * *

(C) NR 1.100|(2) legidatively restricts the services and employment of all state personnel
“to not more than 8 hours in any one calendar day and not more than 56 hours in any 1 week.”
Paragraph 3 of said section, however, expressly provides:

Nothing in this section shall apply to:
(a) Officials of the State of Nevada or of any county, city, town, township or
other political subdivision thereof.

(D) INRS 281.100 (State offices to maintain 40-hour workweek; office hours) as here relevant,
in part provides:

1. The offices of al state officers, departments, boards, commissions and
agencies shall:

() Maintain not less than a 40-hour workweek.

(b) Be open for the transaction of business at least from 8 a. m. until 12 m. and
from 1 p. m. until 5 p. m. every day of the year, with the exception of Saturdays,
Sundays and public holidays. * * *

is inapplicable herein, making provisions for payment of educational leave
stipends In cerfain exceptiona situations; the same is true of which authorizes
payment to state officers and employees of their traveling expenses and subsistence allowances.

Chapter 284 of Nevada Revised Statutes (Personnel Act) makes provision for annual |eave of
employees or accumulated leave of deceased employees (NRS 284.350)), sick and disability leave

(NRS 284.360) leaves of absence (NRS]

P84.305), and Teaves of absence for military trarning duty (NR .370).

n neither Chapter 281 nor Chapter 284 of NRS is there any Statutory authorization for
“overtime”’ payment. However, 2) and provide statutory authority
and power for the Advisory Personnel Commission t0 adopt rules and regulations for State
Personnel Administration. Section 4.03 (Overtime Work), “Rules for State Personnel

Administration,” must be deemed as adopted under such authority and power, and as relevant
hereto, in part, provides:

(@) Overtime Requirements by Department: In emergencies a department head
may prescribe reasonable periods of overtime work to meet operationa needs. Such
overtime shall be reported and justified as required by the director. (Ed.: Director,
State Department of Personnel.)

(b) Compensation for Overtime Work: Hourly paid employees shall be
compensated for authorized overtime at the rate of time and one half in cash.
Salaried employees, in positions below class grade 21 other than those excepted in
Section 4.03(c), shall be compensated for authorized overtime by equal time off or
by payment in cash at straight time rate as determined by the respective department
head, commission or board. Only such hours shall be compensated as are worked in
excess of the regular prescribed normal hours per week for the class set forth in
Section 3.08. Compl ete records of overtime of specified salaried employees shall be
maintained by each department head and no additional overtime will be allowed
when accrual for time off purposes has reached fifteen (15) working days until such
accrual shall have been reduced by time off.



With the recommendation of the appointing power and the approval by the
commission (Ed.: State Personnel Commission), employees in class grade 21 and
above may be paid for overtime work when evidence is presented showing such
payment is essential to the efficient operation of the department. * * *

The questions suggested by the foregoing background of relevant materia are:

(1) In view of the statutory prohibition on payment of more than one salary for services
rendered to the State by an employee “whose saary is set by law” (NR 1.127), and in the
absence of a specific legidative appropriation or authorization therefor .125), is such
regulation for payment of overtime valid?

(2) Assuming the validity of such regulation as a matter of law, is the same applicable to state
employees in the unclassified service?

Question No. 1:

We have previously noted the absence of statutory authorization for the payment of overtime
to state employees, whether in the classified or unclassified services. (Chapters 281 and 284 of
NRS). This office in Attorney General’s Opinion No. B-68, dated December 6, 1941 (preceding
enactment of the 1953 Personnel Act), issued aruling as follows:

Payment for overtime of state employees on monthly salaries cannot be lawfully
made, as thereis no law authorizing it.

Subsequent to the Personnel Act, this office again, in Attorney General’s Opinion No. 72
dated July 16, 1959, ruled on the question of overtime work on the part of state employees, either
on the basis of payment in cash therefor, or through allowance of compensating time off. Some
excerpts therefrom, deemed relevant to the matter herein, are the following:

* * * There is no provision in our statutes for compensating state employees,
both classified and unclassified personnel, for overtime worked.

Section 4.03 of the Rules of the State Personnel Administration provides for the
manner of compensating employees in the public service for overtime worked, but
does not expressly provide if said section appliesto classified personnel only.

As we interpret the language of Section 4.03, we are of the opinion that the
framers of those rules intended that only classified personnel of the state were to be
covered thereby. This conclusion is supported by the fact that the class grade of an
employee working overtime is used to determine if that employee is entitled to
compensation for overtime worked or compensatory time off. Employees below a
specified class grade are entitled to compensation or compensatory time off, as
determined by the department head.

Personnel above a specified class grade are entitled to compensatory time off
unless overtime compensation is expressly authorized by the Personnel Advisory
Commission. The use of class grades as the determining factor leads to the
conclusion only classified personnel are covered by Section 4.03 of the Personnel
Rules.

Notwithstanding the conclusion reached, namely, neither by statute nor by the
rules of the personnel department, is provision made for compensating unclassified
personnel for overtime worked, we are of the opinion that it was not the intention of
the Legidlature to discriminate against unclassified personnel by denying them
compensation in some form for overtime wor ked.

Since salaries and wages of unclassified personnel are set by the appointing
authority within budgetary limitations and approved work programs, we are of the
opinion that unclassified personnel are entitled to reimbursement in some form for
overtime worked. As to whether this reimbursement should be in the form of
overtime pay or compensatory time off, is a matter for the department head,
commission or board to establish. We feel it to be incumbent upon us to point out



that in our opinion reimbursement for overtime worked in the form of
compensatory time off is a safe-guard to possible abuses of overtime compensation.
* * * (Emphasis supplied.)

Note: The syllabus annotation for this portion of said opinion states as follows:

Personnel—Unclassified, as well as classified, State employees entitled to
compensation for overtime work by compensatory time off or overtime pay.
Determination to be made by department head. * * *

Obvioudly, to the extent that Attorney General Opinion No. 72, dated July 16, 1959, reached
the conclusion that the absence of statutory authorization for payment of “overtime” work on the
part of state employees (or equivalent compensatory time off” was no bar to alowance thereof,
the earlier opinion (Attorney Genera’s Opinion No. B-68, dated December 6, 1941, which
antedates the 1953 Personnel Act and Regulation, Section 4.03 thereunder) must be deemed to
have been overruled.

Such conclusion is, admittedly, in apparent conflict with statutory limitations, restrictions, and
prohibitions as above noted (NRS %%1.125_[ P81.127] 341.100, supra), and also contrary to
genera authority and the rule that:

In the absence of legidation, if a statute or ordinance increases the duties of an
officer by the admission of other duties germane to his office, he must perform
them without extra compensation. (Note, L.R.A. 1918 E 761, et seqg.; 21 A.L.R.
256, set seq.; 23 A.L.R. 612, et seq.; 5a.L.R.2d 1182, et seq.; see also Am.Jur. 150-
152)

In support of the conclusion reached in Attorney General’s Opinion No. 72 (supra), however,
the following considerations may properly be noted:

Section 4.03 (“Rules for State Personnel Administration”) cannot be said to be an invalid
regulation, as a matter of law, since said regulation is consistent with, and in implementation of,
(Legislative declaration of purpose), which provides as follows:

1. (a) Toprovide al citizensafair and equal opportunity for public service;

(b) To establish conditions of service which will attract officers and employees
of character and ability;

(c) To establish uniform job and salary classifications; and

(d) To increase the efficiency and economy of the governmental departments and
agencies by the improvement of methods of personnel administration. (Emphasis
supplied.)

Such “(L)egidative declaration of purpose’ is no less law than any other statutory provision.
It, therefore, constitutes legal authority for promulgation of Section 4.03 of “Rules for State
Personnel  Administration.” [NRS 28%/1 010, in substance and legal effect, authorizes the
establishment and maintenance of “fair and equal opportunity for public service’; “conditions of
service which will attract * * * employees of character and ability” (inferentially, conditions
comparable to those which prevail in private industry); and, “uniform (Ed., nondiscriminatory)
job and salary classifications,” (inclusive of requirements and equal compensation for work
performed).

We are, therefore, in accord with the conclusion reached in Attorney General’s Opinion No.
72, supra, that, if a valid regulation, Section 4.03 of “Rules for State Personnel Administration”
must be deemed equally as applicable to state employees in the unclassified service asto thosein
the classified service. To hold otherwise would result in different and discriminatory treatment of
state employees, in respect of the measure of compensation paid, even though the work
performed by employees in the unclassified service was equal to, or greater than, that performed




by employees in the classified service. In our considered opinion, such discriminatory and
arbitrarﬁ treatment would be violative of legidative intent and purpose as provided in

also Attorney General Opinion No. 23, dated March 17, 1959, wherein this office ruled
that: “Statutory salary considerations do not preclude employees (including officers) from
receiving ‘fringe benefits'.” In said opinion, it was stated that:

* * * The term “employee” * * * includes elected officids and unclassified
personnel whose salaries are fixed by statute. To hold otherwise would lead to
absurd results. It would lead to the conclusion that all elected officials of this State
and public officers whose salaries are fixed by statute are not employees within the
meaning of [NRS 284.35(] and [NRS 284. 35% and, therefore, are not entitled to
annual leave or to SIck leave. Such a distinction between public officers and
employees has never been drawn nor do we see any reason to now make this
distinction. * * *

(On this question generally, see Note, 5 A.L.R.2d 415, “Constitutional or
statutory provision referring to ‘employees’ as including public officers.”)

Question No. 2:

Our foregoing observations, in support of expressly declared legidative intent and objective to
secure the establishment and maintenance of “uniform,” “fair” and “attractive conditions of
employment” in the State’s service must, however, be construed in the light of the definite and
specific restrictions and limitations contained in NRS 281.125 [P81.127] and 341.100, supra.

As indicated therein, there may be no payment of salary or compensation to any appointive
officer or employee “ unless a specific legisative appropriation or legidlative authorization” exists
therefor, and, in no event, could the Manager of the State Planning Board receive an annual
salary or compensation” * * * more than $12,600 as determined by the board.”

It is undisputed that such maximum amount of compensation has been paid and received, or
will be paid and received, by the claimant. Under such circumstances, therefore, we are bound by
the specific restriction and limitation which the Legislature has prescribed by statute.

But for his resignation and separation from state service, we are of the opinion that the
clamant would certainly have been entitled to compensatory time off for overtime devoted to
performance and discharge of responsibilities for” * * * efficient operation of (Ed., his)
department.” In the circumstances, however, any such compensatory time off must be deemed
forfeited, and effectively lost, with claimant’s resignation and separation from state service and
employment.

Though of incidental interest only, it should also be noted that the claimant received a salary
in an amount which would have ranked him above grade 21 in the classified service. It follows,
therefore, that any payment to him for overtime is expressly regulated as follows:

With the recommendation of the appointing power and the approval of the (Ed.,
Advisory Personnel) commission, employees in class grade 21 and above may be
paid for overtime work when evidence is presented showing such payment is
essentia to the efficient operation of the department. (Section 4.03(b)) “Rules for
State Personnel Administration.” (Emphasis supplied.)

Both the recommendation of the State Planning Board (Appointing Authority) and the approval
of the Advisory Personnel Commission are conditions precedent, under the Personnel Regulation
(Section 4.03), for any payment of overtime to claimant. Insofar as the submitted facts disclose,
such conditions precedent have not been complied with, or been satisfied.

Meritorious though the case may be, therefore, we are of the considered opinion that, in the
particular circumstances here involved, claimant, as a state employee in the unclassified service,
and with salary or compensation fixed by statute admittedly fully paid and received, may not be
paid for overtime, as requested by him. Such claim or request for overtime payment made by Mr.



Bissdll, resigned Manager of the State Planning Board, should, therefore, be disapproved by the
Board of Examiners.

Respectfully submitted,

ROGER D. FOLEY
Attorney General

BY: John A. Porter
Deputy Attorney Generd

OPINION NO. 61-225 REAL ESTATE COMMISSION-The sale of rea property by a
person, unlicensed either as salesman or broker under Chapter 645 of NRS, and not the
owner of such property, is violative of law unless said person effecting the sale is an
“employee,” as distinguished from an “independent contractor.” The distinguishin
characteristics of “employee” and “independent contractor” outlined. [NRS g45.24ii
subsection 1, construed. (Reference: Attorney General’s Opinion No. 160, daied AprT 13,
1956, in accord.)

Carson City, June 9, 1961

Mr. Geradld J. McBride, Executive Secretary, Nevada Real Estate Commission, Carson City,
Nevada

STATEMENT OF FACTS
Dear Mr. McBride:

NRS 645.020| defines “real estate,” for the purposes of the regulations contained in the
chapter. NRS 645.030] defines “real estate broker.” defines “real estate salesman.”
645.230[ provides that it is unlawful for any person to act in the capacity of real estate

salesman or real estate broker, without first being licensed by the Commission under the
provisions of the chapter.

Under the provisions of it is provided that a single act or transaction will
constitute one areal estate broker or real estate salesman.
NR(§ §45.§4Q|enumerates certain exceptions to the strict rule that persons dealing in real estate
proker or salesman, must be licensed. In part this section provides:

as|

645.240 1. The provisions of this chapter shall not apply to, and the terms “real
estate broker” and “real estate salesman” as defined in iN RVS 645.030 and [645.040]
shall not include, any person, copartnership, association or corporation who, as
owner or |essor, shall perform any of the acts mentioned in[NRS 54515235],. [645.030,
645.040, 645.230 and 645.260, with reference to property owned or Teased by them,
or to the regular employees thereof with respect to the property so owned or leased,
where such acts are performed in the regular course of or as an incident to the

management of such property and investment therein. (Emphasis supplied.)

QUESTION

Which ones, if any, of the following situations are operations authorized by law:
A. A builder-owner of dwellings who hiresa*“regular” staff of employees on aregular payroll
or pay period basis to sell the dwellings, reimbursing fixed and substantial amounts of wages.



B. A builder-owner of dwellings who “employs’ persons on a straight commission or
percentage basis to sell the dwellings.

C. Anowner of cemetery lots who hires regular employees on a payroll or pay period basis to
“sell” the cemetery lots, reimbursing fixed and substantial wages.

D. Anowner of cemetery lots who “employs’ persons on a commission or percentage basisto
“sell” thelots.

E. Anowner of real property who intends to employ an auctioneer to sell the real property, at
auction, reimbursing him with a “salary.” The auctioneer is free to offer his services to other
persons, since such auctions will not occur on aregular basis, or will occur only occasionally.

CONCLUSION

A. It is doubtful that the staff are “employees’ within the meaning of [NRS 645.240,
subsection 1; and, if not, the operation is unlawful.

B. Itisclear that this operation would not be lawful, unless the sales staff are licensed under
the provisions of

C. Same as concluded In situation A, above.

D. Same as concluded in situation B, above.

E. Same as concluded in situations B, and D, above.

ANALYSIS

Without doubt, all of the instances enumerated constitute a sale of real estate within the

meaning of m The instances hereinabove set out are not sales by licensees under the
provisions of Chapter 645 of NRS. Such sales are therefore not according to law, unless they fall

within the exception contained in subsection 1 of F other portions of 645.240 being
not relevant to the facts here considered. To obtain the true meaning we have paraphrased this
subsection insofar as here pertinent, viz:

The provisions of this chapter, in respect to the requirement of licensing under
this chapter, shall not apply to any person who as owner shall sell real property
owned by him, or to a regular employee of such person, where the acts in respect to
such property are performed in the regular course of management, or as incident to
the management of such property and the investment therein.

In seeking the true meaning, as intended by the Legidature for the language “regular
employees,” we first observe that the language is far from clear when aided by the pertinent
sections of the entire chapter. However, it is certain that the word “regular” is a limiting
adjective, and that al of the employees of such owner are not included, but only the “regular
employees.” Fewer persons qualify under the language “regular employees’ than if the term
employed were merely “employees.”

Many questions present themselves with reference to the proper construction to be placed
upon the term “regular” as limiting the term “employees.” Does the term “regular” have
reference to the length of the employment, requiring that the relationship of employer and
employee shall have existed prior to the assignment to sell real property; or does the term carry
the requirement that the employee shall have other assignments from the employer, than (or prior
to the directive) that he sell real property. The statute, as to clarity of meaning, leaves a great deal
to be desired. But in any event, the employer-employee relationship must exist, in each of the
instant cases, in order that the person authorized to sell the real property, be relieved from the
requirement of compliance with the provisions of Chapter 645 of NRS. To state it otherwise: If
the person authorized to sell the real property is an independent contractor and not an employee,
he is not legally authorized to sell rea property, for compensation, unless duly licensed by the
Commission pursuant to Chapter 645 of NRS.



Facts and plans of operation in the performance of work will vary, as the ingenuity and
imagination of men vary, and in order that this opinion may be useful as a guide, under varying
facts, it is deemed proper (and we trust helpful) that the normal and usual distinctions be
elucidated, for future reference. We quote from 2 C.J.S,, p. 1027, under the heading “Employer
and Independent Contractor.”

An independent contractor and an agent are not always easy to distinguish, and
there is no uniform criterion by which they may be differentiated. Generally,
however, the relations are distinguished by the extent of the control which the
employer exercises over the employee in the manner in which he performs his
work. Where the will of the employer is represented only in the result, and not in
the means by which it is accomplished, and the employer retains no control over the
employee as to the manner or means of accomplishing the desired result, the
employee is an independent contractor, * * .

Seealso 2 Am.Jur. p. 17, Art. 8, to the same effect. Also 14 Words and Phrases,
p. 521, at 703, under title “Employee,” sub-independent contractor, * * *.

In California Employment Stabilization Commission v. Lund (Cal. 1946), 173 P.2d 379, (the
appellant is the counterpart of the Nevada Employment Security Department) the issue was
whether or not unemployment insurance contributions, penalties and interest, should be
collected. This question presented the question of whether the tenants of Lund were independent
contractors or his employees. The Court said:

In determining whether one who performs services for another is an independent
contractor, the most important factor is the right to control the manner and means of
accomplishing the result desired. If the employer has the authority to exercise
complete control, whether or not that right is exercised with respect to all details, an
employer-employee relationship exists. Strong evidence in support of an
employment relationship is the right to discharge at will, without cause. California
Emp. Comm. v. Bates, 150 P.2d 192.

Other factors to be taken into consideration are (a) whether or not the one
performing services is engaged in a distinct occupation or business; (b) the kind of
occupation, with reference to whether, in the locality, the work is usualy done
under the direction of the principal or by a specialist without supervision; (c) the
skill required in the particular occupation; (d) whether the principal of the workman
supplies the instrumentalities, tools, and the place of work for the person doing the
work; (e) the length of time for which the services are to be performed; (f) the
method of payment, whether by the time or by the job; (g) whether or not the work
is a part of the regular business of the principal; and (h) whether or not the parties
believe they are creating the relationship of employer-employee. (Rest., Agency,
Sect. 220; Cal. Ann. Sect. 220.)

To the above enumeration of distinguishing characteristics of the relationships of employee or
independent contractor, we would add that of whether or not contributions are made to the
Employment Security Department of the State of Nevada, pursuant to the provisions of
_glﬁ.Sf_éS[et seq., and whether or not income tax has been withheld by the employer, pursuant to
the provisions of Title 26, Section 1622 U.S.C.A.

In making the above distinctions, in respect to the construction of NRS 645.240, subsection 1,
we have not overlooked the language to the effect that the acts performed by the employee must
be “in the regular course of or as incident to the management of such property and the investment
therein.” It might be questioned if sale of real property could be regarded as “management.” The
distinction, however, if made, is not clear, and we believe not warranted. For purposes of this
interpretation the management of the property is construed to include a sale thereof.




In the light of the distinctions hereinabove set out, and the limited information provided
respecting the manner of operation, it is far from certain that the situation of A, above, would
qualify the sales staff as “employees’ within the meaning of [NRS 645.240, subsection 1.
However, under the provisions of [NRS 645.610] the Commission 1S empowered to conduct
hearings to determine facts, by which compliance or noncompliance with the law may be
established. This the Commission should reflect upon in the light of the law hereinabove
enunciated.

It appears clear that the situation described in B, above, creates a relationship of an
independent contractor, and not an employer-employee relationship.

From the information supplied as to the manner of operation of C, above, it is doubtful that
the sales staff are “employees’ within the meaning of the statute. The commission should reflect
upon the desirability of gaining further information by a hearing (hearings) as recommended for
situation A, above.

It appears clear that the situations described in D and E, above, create the relationship of
independent contractor. (Attorney General’s Opinion No. 160, dated April 13, 1956 in accord.)

Respectfully submitted,

ROGER D. FOLEY
Attorney General

By: D. W. Priest
Deputy Attorney Generd

OPINION NO. 61-226 HEALTH, STATE BOARD OF—The State Board of Health is
authorized to adopt and enforce rules and regulations governing the location, materials and
construction of mausoleums, vaults and crypts or other similar structures for the interment
of deceased human beings, both above and below the surface of the earth.
construed.

Carson City, June 12, 1961

Mr. W. W. White, Director, Bureau of Environmental Health, Nevada State Department of
Hedlth, 755 Ryland Street, Reno, Nevada

STATEMENT OF FACTS
Dear Mr. White:

A new method of burial of deceased human beings requires the construction of underground
concrete vaults, in which a number of human bodies are interred within one vault.

The office of the Bureau of Environmental Health of the State Department of Health has
received a request for the approval of a great number of subterranean crypts, of the type
previously mentioned. This proposal would also contain a similar number of mausolea units
above ground. We understand this proposal for the interment both below and above the surface
of the ground, would be contained within one edifice.

QUESTION

Is the State Board of Health authorized by law to adopt and enforce rules and regulations
governing the location, materials and construction of mausoleums, vaults, crypts or other similar



structures, for the deposit or interment of deceased human beings, both above and below the
surface of the earth?

CONCLUSION
Itis.

ANALYSIS
NRS A2 provides

452.210 1. No person, firm or corporation shall build, construct or erect any
mausoleum, vault, crypt or structure intended to hold or contain dead human
bodies, which shall be wholly or partially above the surface of the ground, except
in compliance with the rules and regulations of the state board of health governing
their location, materials and construction. (Emphasis supplied.)

2. The state board of hedlth is authorized and empowered to adopt and enforce
such rules and regulations governing the location, materials and construction of
mausoleums, vaults, crypts or other similar structures; but the proper local officials
of any incorporated city shall have the authority to make and enforce such
additional ordinances, bylaws, rules and regulations as they may deem necessary
not inconsistent with [NRS 452.210] to [452.270, inclusive, or with any rule or
regulation adopted by the staie board of health.

3. Before commencing the building, construction or erection of the same, full
detailed plans and specifications of such structure shall be presented to the state
board of hedlth for its examination and approval. The approval of the plans and
specifications of such structure shall be evidenced by a certificate in writing signed
by the executive officer of the state board of health.

It will be observed that there appears to be a conflict between the provisions of subsections 1
and 2 of |NR§_ 452.219{, in that subsection 1 designates structures that are “wholly or partialy
above the surface of the ground,” and subsection 2 contains no such limitation. However,
subsection 1 constitutes a prohibition as to construction and subsection 2 constitutes a grant of
power and authority. The apparent conflict is unfortunate and might be explained by the concern
of the Legidature in avoiding any interference with the conventional type of burial below the
surface of the earth. In any event, it is clear that the provisions of subsection 2 do effectually
authorize the regulation of construction of such structures by the State Board of Health for the
interment of human bodies, both above and below the surface of the earth.

Health and welfare statutes are to be liberally construed to effect their purposes.

Since avery early time the courts have been committed to the doctrine of giving
statutes which are enacted for the protection and preservation of public health an
extremely liberal construction for the accomplishment of their objectives. (3
Sutherland Statutory Construction, Art. 7202, p. 397.)

Any other construction of the statute would create the anomalous situation in which the State
Board of Health would have jurisdiction to regulate the construction of that portion of the
building in which human bodies are to be retained or interred above the surface of the earth, but
would have no jurisdiction as to the construction of that portion of the building in which human
bodies are to be retained and deposited below the surface of the earth, although the health hazard
is as great for the one as the other. It appears reasonable that the Legislature intended, with the
language employed in subsection 1, to distinguish between that type of interment in which a
number of feet of earth lies above the body, and the interment in which there is no such
protection from contamination.



It follows from the distinctions above set out that the State Board of Health is authorized to
adopt and enforce rules and regulations governing the location, materials and construction of
mausoleums, vaults, crypts or other similar structures for the interment of deceased human
beings, both above and below the surface of the earth.

Respectfully submitted,

ROGER D. FOLEY
Attorney General

By: D. W. Priest
Deputy Attorney Generd

OPINION NO. 61-227 GAMING—Regulation 5.012 of the Regulations of Nevada Gaming
Commission prohibits licensee, who actively participates in management of establishment,
from engaging in play in licensed poker game on his premises.

Carson City, June 13, 1961
State Gaming Control Board, Carson City, Nevada
STATEMENT OF FACTS
Gentlemen:

A state gaming licensee operating two poker and one pan game frequently takes part in his
own poker games as a player. His wife, who is not a licensee, aso participates in the poker
games.

The licensee actively participates in the management of the games and the establishment.

QUESTION

Are the licensee and his wife prohibited from playing in these games by Regulation 5.012 of
the Regulations of the Nevada Gaming Commission and State Gaming Control Board?

CONCLUSION

Regulation 5.012 prohibits the licensee from engaging in the poker and pan games on the
licensed premises.

The licensee’s wife may engage in play at said tables so long as she does not use community
property funds and does not act as an agent of the husband.

Regulation 5.012 reads as follows:

5.012 Gaming by owners. No person who owns any interest of any sort
whatever in or to any nonrestricted licensed gaming operation and who also actively
participates in the management of conduct of the licensed games or establishment
shall play or be permitted to play, either in person or through an agent, at any table
in such establishment.

We think it is clear from Regulation 5.012 that if the licensee holds a nonrestricted gaming
license and actively participates in the management of the games or establishment, he is
prohibited from playing in his own games.



The licensee referred to above holds a nonrestricted gaming license and admits he is actively
engaged in the management of the games and establishment. The only conclusion that could be
reached is that said regulation prohibits the licensee from playing in the poker and pan games on
his licensed premises.

He has contended that Regulation 5.012 should not apply to poker games where ha and his
wife are playing against other individuals and not against the house bankroll. He further contends
said regulation should apply only to “21” games, roulette, craps, etc. His contentions possibly are
sound arguments for changing the regulation, but we are unable to read the implied meaning into
the regulation that he does. We think the regulation squarely applies to him.

We now turn to the question of his wife engaging in play in the poker games. The fact the
parties in question are married does not mean that every act of the wife is done as the agent of her
husband. The mere relation of husband and wife does not create the wife an agent of the husband.
Whether or not an agency relationship existsis a question of fact.

We think the term *“agent” as used in Regulation 5.012 means a person representing a licensee
personally and who by playing in the game stands to win or lose the persona funds of that
licensee. Such an agent while able to exercise personal judgment and discretion is nevertheless
under the control and direction of the principal.

The licensee further argues that a “shill” is an agent and therefore Regulation 5.012 prohibits
the employment of “shills.”

A “shill,” in the general sense, is an agent, but is also an employee of the gaming
establishment rather than one of its licensees personally. A “shill” plays with the establishment’s
money rather than a licensee's personal funds, and stands neither to win or lose any money
whatsoever.

One further point requires discussion. Nevada is a community property state with the husband
having the entire management and control of the community property dNR§ 1Z§:§§§p For the
wife to engage in the poker game with community funds would result in the wife acting as agent
for the community interest insofar as Regulation 5.012 is concerned.

As a generd rule, there is the presumption that all property in the possession of either spouse
during the marriage is community property.

Therefore, in the instant case, if the wife engages in play in the poker game, it should be
presumed that the funds used for that purpose are community property funds. For the reasons
expressed, this would be contrary to Regulation 5.012.

Respectfully submitted,

ROGER D. FOLEY
Attorney General

By: Michael J. Wendell
Specia Deputy Attorney General

OPINION NO. 61-228 PAROLE COMMISSIONERS, BOARD OF; POWERS AND
DISCRETION OF BOARD; PROCEDURE IN GRANTING AND REVOKING
PAROL ES—Section 176.150 Nevada Revised Statutes construed. There is no conflict in
the language or between the subsections of Unless otherwise expressly
ordered by the sentencing court, all sentences on convictions for criminal offenses charged
in asingle information or indictment run concurrently. Upon conviction of an independent
crime, prisoner must serve sentence imposed as provided by law after completion of al
prior terms. Prisons: minimum term to be served by prisoner before release on parole.
Maximum term to be served by parole violator. Escaped prisoners: minimum and
maximum terms to be served by escaped prisoner; mandatory provisions of statute;
discretion of Board. Due process of law: law of the State of Nevada governs.



Carson City, June 14, 1961
Mr. Jack Fogliani, Warden, Nevada State Penitentiary, Carson City, Nevada
Dear Mr. Fogliani:

You have requested us to interpret the statutes of this State on matters relating to parole of
prisoners, escapes, violation of parole and the terminal points of sentences pronounced upon
persons convicted of crime. We have also been asked to chart a suggested course of procedure
indicating the legal aspects to be considered in dealing with paroled prisoners, escapes, violations
of parole and recommitment to the Nevada State Prison. Particular attention has been directed to
the proper construction to be placed upon[NRS 17%.15?_ and its subsections.

In this connection you have turned over to us the files and records of various prisoners with
the request that these files be carefully reviewed by this office with a view to determining
eligibility for parole, recommitment upon violation of parole and penalties, both mandatory and
discretionary, to be imposed by the Board of Parole Commissioners, which are to be observed by
you as Warden of the Nevada State Prison.

The facts developed by examination of the papers and records submitted to this office by you
involve several different problems. In some cases prisoners released on parole under the
supervision of the Board of Parole Commissioners have been recommitted for violation of the
conditions of their parole. In others, prisoners have escaped from the Prison Farm and have
committed another felony while thus at large. Still other cases involve commission of additional
criminal offenses while a prisoner is outside the enclosures of the penitentiary upon parole duly
issued by the Board. In all of these cases and other suggested situations which have arisen in the
past and may well be repeated in the future you have asked us to indicate the proper legal
procedure to be followed in dealing with prisoners who fall in the different categories, their
eligibility for parole, the minimum and maximum terms to be served in each instance and the
power of the Board of Parole Commissioners whose orders would be binding upon you.

We shall attempt to give a short summary and outline of the required legal procedure to be
observed in matters of parole in accordance with the statutes which we have been called upon to
construe and interpret and of the decided cases treating the subject matter involved.

Nothing in this opinion should be deemed to indicate policy of the Board within the limits
described and outlined herein or to suggest the manner in which the discretion of the Board
should be exercised in a given case. It should be unnecessary to add that this opinion while
mentioning, in many instances, certain similarities between “paroles’ in the strict legal sense and
“conditional pardons’ should not be construed as any attempt to set forth rules applicable to the
exercise of the powers or discretion vested in the Governor and the Board of Pardons
Commissioners by the Constitution (Article 5, Sections 13 and 14). Those matters are entirely
outside the scope of this opinion. We turn now to the specific questions posed.

QUESTIONS
1. Are subsections 1 and 2 of in conflict with each other in that they make

different provisions for the running of sentences of a party convicted of two or more separate
criminal offenses?

2. Isthe second clause of subsection 2 of applicable to sentences imposed for

two or more violations of the criminal law as charged 1n a single information or indictment filed
or found against one accused of crime and upon which he is regularly convicted at one tria or
time?

CONCLUSIONS

Question No. 1: No.



Question No. 2: No.
ANALYSIS
Section 176.150 Nevada Revised Statutes reads as follows:

176.150 Conviction of two or more offenses. Concurrent and consecutive
sentences.

1. Whenever a person shall be convicted of two or more offenses, and sentence
has been pronounced for one offense, the court in imposing any subsequent
sentence may, in its discretion, provide that the sentences subsequently pronounced
shall run either concurrently or consecutively with the sentence first imposed.

2. If the court shall make no order with reference thereto, all sentences shall run
concurrently; but whenever a person under sentence of imprisonment shall commit
another crime and be sentenced to another term of imprisonment, such latter term
shall not begin until the expiration of al prior terms.

Fair reading of the language of the foregoing statute makes it abundantly plain that the
Legidlature, in dealing with the subject of concurrent and consecutive sentences pronounced by
the trial court after a person is convicted of two or more crimes, intended by enactment of
subsection 1 of to include only such crimes of which a person may have been
convicted at a single trial either on his plea of guilty or by verdict of a jury. Any other
construction would, it seems to us, render superfluous and meaningless the second clause of
subsection 2 of The use of the word “subsequent” in subsection 1 of this statute is
perhaps unfortunaie, although when read in its context and in conjunction with subsection 2, the
meaning is perfectly clear. The trial judge having pronounced sentence on one charge or “count”
of the information or indictment upon which the accused was convicted, then proceeds to
pronounce sentence on the second or any other, i.e., “subsequent” charge or charges upon which
conviction was had at that time and trial, and states whether the sentences thus imposed shall run
concurrently or consecutively. No reference is here made, or intended, to any sentence
theretofore pronounced against the same offender as the result of conviction at any other trial.
The method of disposing of this latter situation is adequately covered by the second clause of
subsection 2 of .

That this must have been the intent of the law-making body is apparent from the language of
the second clause of subsection 2 of [NRS 176.150| which deals with convictions and sentences
for commission of another or other crimes committed by one aready under sentence of
imprisonment. Sentence on the later conviction cannot run concurrently with prior sentences but
must begin after “expiration of all prior terms.”

Read in the manner suggested, there is no conflict between the two subsections of
On the contrary, these statutory enactments supplement each other.

PROCEDURE IN PAROLE CASES
A. Power of the Board of Parole Commissioners. In outlining procedure in parole cases,
including releases on parole, revocation of parole, rearrest and recommitment for violation of
conditions of parole, and punishment for escape, it should be borne in mind that this opinion
treats only the legal aspects of the problems involved, and is not intended to interfere in any way
with the exercise of the discretionary powers vested in the Board of Parole Commissioners by the

Legislature of the State of Nevada.

NRS Zlgilgtgl creates the State Board of Parole Commissioners. delimits the
sphere of activities of the Board, defines its powers relating to the release of prisoners on parole,
and confers upon the Board the power to establish rules and regulations relating to parole.

Such grant of power is clearly within the constitutional scope of the Legislature as the branch

of government authorized to define crimes and prescribe punishments therefor. Constitution,
Article 4, Section 1; Pinana v. Sate (1960), 352 P.2d 824, 829.




B. Minimum Term to Be Served Before Parole. NRS 176.190|and P13.110]set out in express
language the minimum term to be served by one convicted of crime before becoming eligible for
parole, and is generally applicable to all crimes with certain specific exceptions, such as those
relating to sentences of life imprisonment without possibility of parole (NRS 213.120, subsection
1) and life imprisonment with parole possibility (NRS 213.120} subsection ecution of the
prison sentence commences with the date of sentence (NRS 176.410, subsecti on 3).

The minimum term to be served before eligibility for parole s one (1) calendar year less good
time credits computed in accordance with the table set forth in NR . Although no
adjudication has been found in the Supreme Court of the State of Nevada, COUS of other States
have uniformly construed similar statutes to mean that credits for good behavior under the rules
and regulations established by parole boards and prison authorities, or “good time credits,” are to
be read into the statute fixing the minimum term of imprisonment for the particular infraction of
the criminal law.

Hence dligibility for parole is determined by deducting from the minimum term of the
sentence in each case the time alowed by statute to be deducted for good behavior as determined
and allowed by the Board. Crooks v. Sanders (1922), 123 S.C. 28, 115 SEE. 760; Sate ex rel.
Davisv. Hunter (1904), 124 lowa 569, 100 N.W. 510.

Except for the specified allowances and deductions for good time credits, no release on parole
may be ordered or permitted by the Board until the minimum statutory term of imprisonment has
been served. The warden of the penitentiary releasing a prisoner before service of the minimum
term of the sentence of the court computed as above set forth, even on order of the State Board of
Parole Commissioners, might be held in contempt of court for such action by the committing and
sentencing court. State ex rel. Murphy v. Superior Court (1926), 30 Ariz. 332, 246 P. 1033.

After service of the minimum term of imprisonment by a convict, the matter of parole lies
within the discretion of the Board which has virtually unlimited power regarding the release of a
prisoner, short of service of the maximum term of the sentence.

This naturally leads us to consideration of another problem and question. Would a prisoner
regularly convicted of a crimina offense and legally under sentence of imprisonment of not less
than two (2) not more than five (5) years (as for instance subsections 1 and 2) be
eligible for release on parole at the end of 10 calendar months of Tmprisonment?

Certainly the language of would seem so to indicate. Diligent search of the
authorities has failed to yield any case in point in the State of Nevada which would throw any
light on the matter. Authorities in other states are not particularly helpful because of different
language of the applicable statutes. In the State of Californiathere is no conflict in the provisions
of the statutes on this subject. The situation is clearly defined in the California Criminal Code.
After making specific provision for the minimum term to be served for specific offenses before
parole may be granted by the Adult Authority of the State of California, the law sets forth the
minimum term to be served “in all other cases.” (Deering’'s Penal Code Annotated (1961) Sec.
3049.) The Cadlifornia Adult Authority has merely to read the commitment papers of the
sentencing court in each instance in order to ascertain when it is legally possible to consider
parole in any given case.

Careful consideration has been accorded the problem arising from the language of

213.110| when read in conjunction with sections of Nevada law providing minimum terms o
an one (1) year for designated criminal offen%

Does that portion of the statute 0) which states that

* * * any prisoner who is now or hereafter may be imprisoned in the state prison
and who shall have served 1 calendar year, less good time credits, * * * may be
allowed to go upon parole outside of the buildings or inclosures * * *.

apply to prisoners who have been sentenced to a minimum term of two or more years?

We feel that the answer to this question should be in the negative. A fair reading of the
statutes applicable to such situations convinces us that a person convicted of crime and confined
to a pend institution in this State would not be €eligible for release on parole until he had served



allowed by the Board for good behavior credits), and that Ol does not apply to such
cases. Any other interpretation would have the effect of nullifying the statutory provisions fixing
minimum terms of more than one year for certain offenses.

Accordingly we are inclined to the view that a sentence of not less than two (2) years of
imprisonment precludes possibility of release on parole until service of one (1) year and eight (8)
months of the prison term taking all alowable good time credits into account.

C. Violation of Parole; Arrest and Recommitment. We now proceed to matters of procedure
involving the status of paroled prisoners and their rearrest and recommitment upon violation of
the conditions upon which they are permitted by the Board of Parole Commissioners to go
outside the enclosures of the penitentiary. Necessarily coupled with this is the important
consideration of the term to be served by a parole violator in the event of simple violation of the
conditions of his parole as contradistinguished from a conviction on another separate criminal
offense while out on parole.

It has been pointed out in decided cases in many states as well asin legal treatises and digests
that parole is not a constitutional right but a matter of i race and favor. That is certainly the law of

the minimum sentence prescribed by law for the particular offense il&es proper deductions

the State of Nevada. Pinana V. Sate (1960), [/6 Nev. 274} 352 P.2d 824.

Acceptance of parole by the prisoner is absolutdly essentia to the validity thereof. Ex parte
Davenport (1927), 110 Tex. Crim. Rep. 326, 7 SW.2d 589, 591; Ex parte Hawkins (1913), 10
Okla. Crim. 396, 136 P. 991, Fuller v. Sate (1899), 122 Ala. 32, 26 So. 146, 147; Ex parte Prout
(1906), 12 Idaho 494, 86 P. 275, 277; 39 Am.Jur. 576, Sec. 89; Attorney General Opinion No.
599, April 7, 1948, page 375.

Paroles have sometimes been treated as though they were conditional pardons and vice versa,
and there are many similarities between them. However, whether a parole or conditional pardon
is involved in the release of a prisoner, the cases hold without exception that acceptance of the
parole or conditional pardon carries with in acceptance of the conditions upon which same is
granted. Pope v. Wiggins (1954) 220 Miss. 11, 69 So.2d 913, 917; Ex parte Houghton (1907) 49
Ore. 232, 89 P. 801; State v. Horne (1906) 52 Fla. 125, 42 So. 388; Arthur v. Craig (1878) 48
lowa 264, citing Blackstone's Commentaries, Volume 4, page 401; In re Conditional Discharge
of Convicts (1901) 73 Vt. 414, 51 A. 10, 12; Ex parte Davenport (1927) 110 Tex. Crim. Rep.
326, 7 S.W.2d 589, 591.

D. Same; Notice to Prisoner; Judicial Hearing. May a parole violator be summarily
rearrested and recommitted to prison without notice and without hearing or judicia
determination of the fact amounting to breach of the conditions of parole?

Answer to this question depends on circumstances. Cases holding that it is necessary to have a
judicial hearing and determination of breach of the conditions of the parole or conditional pardon
prove, on close examination, to be instances where the right of the granting authority to revoke
the parole or conditional pardon, as the case may be, without hearing or notice, and thereupon to
order the summary arrest and imprisonment of the offender, were not expressly reserved in the
paper granting clemency, or spelled out in the applicable statute. State v. Horne (1906) 52 Fla.
125, 42 So. 388; Ex parte Alvarez (1905) 50 Fla. 24, 39 So. 481.

This conclusion is well borne our by the language of the Supreme Court of the State of Florida
in the latter case, where the Court expressed itself as follows (page 484, col. 1):

Where a convict has been released under a conditional pardon, his rearrest and
recommitment to his original sentence cannot be had upon the mere order of the
Governor (or board of pardons) alone, unless such a course is provided by statute
or by the express terms of the pardon. (Emphasis supplied.)

To the same effect see Sate ex rel. O’ Connor v. Wolfer (1893) 53 Minn. 135, 54
N.W. 1065.

But where there is express statutory provision for the recommitment of a prisoner released on
parole or conditiona pardon, the terms of the statute govern as do the stipulations in the parole or
conditional pardon. These may include the right of a parole board to make a determination of



violation of the conditions of the parole or of the conditional pardon without notice to the parolee
and to order his summary arrest and confinement without any hearing or judicia determination of
violation of the conditions of the parole or conditional pardon. Ex parte Anderson (1951) 191
Ord. 409, 229 P.2d 633; In re McLain (1960) Cal.2d , 357 P.2d 1080; Inre
Charizio (1958) 120 Vt. 212 138 A.2d 430.

E. Due Process Determined by State Law. Interpretation of state statutes and of the law
applicable to such cases is a matter of determination by the state courts (preferably the court of
last resort of the particular state) and the decisions of state courts are final and binding on the
federal courts. Minnesota ex rel Pearson v. Probate Court (1940) 309 U.S. 270.

In that case the Supreme Court of the United States expressed itself as follows through Chief
Justice Hughes (p. 273):

The construction is binding upon us. Any contention that the construction is
contrary to the terms of the Act is unavailing here. For the purpose of deciding the
constitutional questions appellant raises we must take the statute as though it read
precisely as the highest court of the State has interpreted it. (Citing cases.)

Further, no question of federal due process of law under the Fourteenth Amendment to the
Constitution of the United States or of equal protection of the lawsisinvolved. Morgan v. Horall
(9th Circuit, 1949) 175 R.2d 404; Green v. Teets (9th Circuit, 1957) 244 F.2d 401.

It is our understanding that the State Board of Parole Commissioners has uniformly included
in the paroles granted to prisoners, express provisions empowering the Board to determine
violations of the conditions upon which paroles are granted in this State, without the necessity of
any notice or hearing, and thereupon to order the summary arrest and recommitment of parolees
upon its finding that the conditions of the parole have been violated. Statutory sanction for this
procedure is found in |NR§ %13.159} This obviates any necessity for judicial hearings on the
guestion of violations of conditions of parole.

F. Maximum Term To Be Served by Parole Violator. The next subject which presents itself
for discussion is the matter of the maximum length of the term to be served by a parole violator
upon his rearrest and recommitment to the penitentiary after determination by the Board that
there was a violation of the conditions of his parole.

Absent any express statute on the subject, the cases are in conflict. Most of the decisions hold
that where a prisoner is released on parole or conditional pardon he is not “free” in the ordinary
sense of that word, but is still a prisoner under the supervision and control of the board of paroles
or similar board or body. Using this proposition as a starting point, courts have held that the
prisoner may be recommitted for violation of the conditions of his parole only for such period as
would fall within the time limits of the original sentence as though the prisoner had actually
remained within the confines of the prison enclosures at all times since he started service of the
sentence imposed by the court. Scott v. Chichester (1908) 107 Va. 933, 60 S.E. 95; Crooks v.
Sanders (1922) 123 S.C. 28, 115 S.E. 760; Sate ex rel. Davis v. Hunter (1904) 124 lowa 569,
100 N.W. 510; Ex parte Prout (1906) 12 Idaho 494, 86 P. 275.

Other decisions hold that in such instances the prisoner may be remanded to serve all or such
portion of the remaining term of imprisonment to which he was originally sentenced as if the
time when he was legally outside the prison walls had never elapsed. According to this view, a
party sentenced to serve a term of imprisonment of not less than 2 nor more than 5 years, could
be released on parole after 2 years and rearrested for violation of parole 2 years later and
recommitted to serve 3 more years in prison. He would then be compelled to serve a prison term
2 years beyond the maximum sentence of the court, had he elected to remain in prison instead of
accepting parole. Ex parte Kelly (1908) 155 Cal. 39, 99 P. 368; Sate v. Horne (1906) 52 Fla.
125, 42 So. 388.

The rationale of these cases is well summed up in the case last above cited. The Supreme
Court of the State of Florida held that the time during which sentence is executed is no part of the
sentence itself. Execution may be delayed by appeal, stay of execution, reprieve, or other
circumstances affecting execution. According to this view, reference in a conditional pardon (or




parole) to return of the prisoner to the penitentiary “to serve out the remainder of histerm” refers
only to the length of imprisonment and not to the period during which it would normally have
been served. Consequently, the prisoner upon recommitment would serve a sentence expiring
beyond the calendar limit of the sentence originally fixed by the court.

With the above conflict of authority in mind, what is the proper rule to be applied by the State
Board of Parole Commissioners?

Where a prisoner released on parole is arrested on order of the Board for violation of the
conditions of his parole and returned to the penitentiary to serve out the “balance of the term to
which he was sentenced” in the first instance, it is our opinion that the convict cannot be
compelled to serve any portion of the term beyond the maximum fixed by the Court with
execution of the sentence commencing with the time of his delivery to the Warden of the Sate
Prison and including the time when he was outside the walls of the prison on parole.

Obvioudly this conclusion does not apply to cases of escape, or release on bail, or stay of
execution pending appeal, for then the prisoner is not under supervision of the Board but is at
large by virtue of hisown illegal or criminal act, on the one hand, or by reason of legal procedure
instituted by him or on his behalf to delay execution of sentence on the other.

Escapes are in a different category than violations of parole. The cases are legion to the effect
that an escaped prisoner may be recaptured and compelled to serve out the balance of his term
without any allowance or deduction for the time he was outside the enclosures of the prison, and
in fact may be guilty of another criminal offense in addition. See, for example, Scott v.
Chichester (1908) 107 Va. 935, 60 S.E. 95, 96.

G. Maximum Term for Escaped Prisoners; Penalties. On the subject of escaped prisoners the
statutes of Nevada are clear. NRS 212.090} subsection 1, provides that a prisoner confined in a
prison who shall escape or attempt to escape shall be guilty of afelony, if held on conviction of a

felony. — subsection 2, provides that escape or attempted escape where the prisoner
is held on conviction of a gross misdemeanor or misdemeanor shall be a misdemeanor. Provision

is made for the recapture of escaped prisoners . a paroled prisoner leaving the
State without permission is treated as an escaped prisoner under the law. ) This

statute set forth penalties, both mandatory and discretionary with the Board, which may be

imposed upon the prisoner.
NRS §1§1§§| subsection 1, provides that a parole leaving the State without permission and

thereby becoming an “escaped”’ prisoner shall forfeit all credits for good behavior previously
earned. This is clearly mandatory. This subsection then goes on to state that the prisoner shall
serve such part of the unexpired term of his origina sentence as may be determined by the Board.
This portion of the statute is intended by the Legislature to vest discretion in the Board and the
language used undoubtedly accomplishes that result. The prisoner might, in the discretion of the
Board, be released after service of the minimum term of his sentence without benefit, however, of
the forfeited good time credits, or might be ordered held for the total maximum term of his
sentence, depending on controlling circumstances as determined by the Board. Between those
limits the discretion of the Board is controlling and unfettered.

mggg 0] subsection 2, provides that no good time credits are to be allowed to an escaped
prisoner who shall be recaptured, for at least one calendar year following his capture and return
to prison. Again we find a provision of the statute which is mandatory. The statute then goes on
to state that the prisoner shall serve such portion of his origina sentence as may be determined
by the Board. Here once more, the Board has discretionary power to decree how much of the
original sentence shall be served in the aggregate by the recaptured prisoner without benefit of
good time credits either previously earned or which might otherwise accrue for one year
subsequent to recapture.

As a simple illustration of the foregoing: A prisoner released on parole after serving ten
months of a sentence of not less than one year and not more than five years, who leaves the State
and is recaptured, must serve at least two months in prison, and if the Board decided that he
should serve six months more of the original sentence, he must serve a total of eight months in
the aggregate, before he can again be released, since he cannot have the benefit of any credits for
good behavior for one year following his recapture, or of the previously earned good time credits.




In closing, we reiterate that this opinion is intended merely to indicate the legal limits within
which the Board of Parole Commissioners may operate in the exercise of its sound discretion.
Nothing herein contained should be construed to express any preference are inadvertent and
should be disregarded.

The discretionary powers vested in the Board by the Legislature are not subject to review.

Respectfully submitted,

ROGER D. FOLEY
Attorney General

By: Norman H. Samuelson
Deputy Attorney Generd

OPINION NO. 61-229 EMPLOYMENT SECURITY DEPARTMENT—Validity of specific
Lease-Purchase Agreement relating to construction and rental of Department’s new office
building, in light of constitutional limitation of State’s indebtedness, reviewed and
reaffirmed. Obligations under Lease-Purchase Agreement, and remedies for recovery
thereon in the event of breach or default on the part of state agency, reviewed, both where
state legidlative appropriation has, and has not, been made. Other related matters aso
considered. References. Attorney Genera’s Opinion No. 704, November 29, 1948;
Attorney General’s Opinion No. 3, January 29, 1959; Attorney Genera’s Opinion No. 200,
January 11, 1961; Attorney General’s Opinion No. 206, February 2, 1961; Ltr. Opinion,
Assembly Ways and Means Committee, February 10, 1961.

Carson City, June 21, 1961

Mr. Richard Ham, Executive Director, Nevada Employment Security Department, Carson City,
Nevada

STATEMENT OF FACTS
Dear Mr. Ham:

It is indicated that certain questions still persist concerning the nature and extent of the
obligation and liability of both the Nevada Employment Security Department and the State of
Nevada itself, if any, as same are contemplated and provided for, in the Lease-Purchase
Agreement dated September 16, 1960, as amended, which Agreement was entered into and
executed by Nevada Employment Security Department, as Lessee, and Brunzell Construction
Co., Inc., of Nevada, as Lessor.

It has been further indicated orally that the Trustees of the General Electric Pension Trust (the
lending agency which has agreed to finance the construction of the new office building as
provided for in the aforementioned Lease-Purchase Agreement) is considering the suspension of
further payment of scheduled installments of funds essential to continuance and completion of
construction work on said building project, unless they are furnished with acceptable assurance
that the investment made by said Trust is sufficiently secured to permit legal recovery in any
event, should there be any breach of contract on the part of the Nevada Employment Security
Department, as Lessee, under the above mentioned L ease-Purchase Agreement.

The lending agency, through its attorney, has requested an opinion from this office on certain
specific questions, hereinafter stated. In view of its concern and possible action to suspend
further alocation of funds required for continuance and completion of construction work on the
projected new building, counsel for Brunzell Construction Co., Inc., of Nevada, is also desirous



of having the definitive opinion of this office on said specific questions. Finally, as Executive
Director of the Employment Security Department (the using agency directly concerned with the
completion of said office building), you indicate that you, too, believe that a definitive opinion
from this office might, perhaps, be helpful.

QUESTIONS

1. In view of the exception held to be applicable under the “special fund” doctrine, is the
State of Nevada's general fund in any way committed to the obligation assumed by the Nevada
Employment Security Department, as Lessee, to Brunzell Construction Co., Inc., of Nevada, as
Lessor, in the Lease-Purchase Agreement dated September 16, 1960, as amended?

2. In the absence of any appropriation by the Nevada State Legislature, can recovery, in any
event, be had by Brunzell Construction Co., Inc., of Nevada, as Lessor, on the contractua
obligations assumed by the Nevada Employment Security Department, as Lessee, under the
provisions of the Lease-Purchase Agreement dated September 16, 1960, as amended?

CONCLUSIONS

Question No. 1: Asstatutorily qualified, yes.
Question No. 2: Yes.

ANALYSIS

___The Nevada State Legislature, by enactment of Chapter 191, 1960 Statutes of Nevada
b12.227), expressly authorized and empowered the Executive Director of the Nevada
Employment Security Department to enter into lease-purchase agreements for the acquisition of
office buildings and the land on which such buildings are located (among other matters) and to
pay rentals in connection therewith. as amended by Chapter 11, 1961 Statutes of
Nevada.)

The administration of the Employment Security Department’s functions, responsibilities and
programs constitute an integral part of the Federal Social Security program and is primarily
dependent upon federal funds made available therefor. (NRS 612.285] 612.290] 612.605,
612.610, 612.615.)

(“Creation of fund; receipt and use of moneys’) expressly provides for the
establishment and maintenance in the Nevada State Treasury of a “specia fund” to be known as
the Unemployment Compensation Administration Fund. Said statute further provides that all
moneys which are deposited or paid into said fund are “hereby appropriated and made available
to the executive director.” Said fund consists of all moneys appropriated by the State of Nevada;
all moneys received from the United States of America or any agency thereof, including the
Department of Labor; the Railroad Retirement Board; the United States Employment Service,
and all moneys from any other source.

Said statute further makes provision as to the use or application of such funds as follows:

3. All moneys in this fund shall be expended solely for the purpose of defraying
the cost of the administration of this chapter (Ed., 612 of NRS), and for no other
purpose whatever.

7. All moneys in this fund shall be deposited, administered and disbursed in the
same manner and under the same conditions and requirements as are provided by
law for other special fundsin the state treasury. (Emphasis supplied.)

8. Any balances in this fund shall not lapse at any time, but shall be
continuously available to the executive director for expenditure consistent with this
chapter.

9. Moneysin this fund shall not be commingled with other state funds, but shall
be maintained in a separate account on the books of the depositary. Such moneys



shall be secured by the depositary in which they are held to the same extent and in
the same manner as required by the general depositary laws of the state, and
collateral pledged shall be maintained in a separate custody account.

NRS 612.610 [“Reimbursement of unemployment compensation administration fund”), as
hererelevant, provides as follows:

1. If any moneys received after June 30, 1941, from the Department of Labor
under Title Il of the Social Security Act, or any unencumbered balances in the
unemployment compensation administration fund as of that date, or any moneys
granted after that date to this state * * * are found by the Department of Labor,
because of any action or contingency, to have been lost or expended for purposes
other than, or in amounts in excess of, those found necessary by the Department of
Labor for the proper administration of this chapter, it is the policy of this state that
such moneys shall be replaced by moneys appropriated for such purpose from the
general fund of this state to the unemployment compensation administration fund
for the expenditure as provided in Upon receipt of notice of such a
finding by the Department of Labor, the executive director shall promptly report
the amount required for such replacement to the governor, and the governor shall
at the earliest opportunity submit to the legislature a request for the appropriation
of such amount. (Emphasis supplied.)

NRS 612.615 [“Creation of fund; source and use of funds) pertains to another fund, namely,
the "Employment Security Fund,” and, as relevant herein, provides as follows:

1. Thereis hereby created in the state treasury a special fund to be known as the
employment security fund. (Emphasis supplied.)

3. All moneys which are deposited or paid into this fund are hereby
appropriated and made available to the executive director * * *,

5. The moneys in this fund shall be used by the executive director for the
payment of costs of administration which are found not to have been properly and
validly chargeable against federal grants received for or in the unemployment
compensation administration fund.

7. Any baances in this fund shall not lapse at any time, but shall be
continuously available to the executive director for expenditure consistent with this
chapter.

NRS 612.220 [“General powers and duties of executive director”) provides as follows:

1. The executive director shall administer this chapter as the same now exists or
may hereafter be amended.

2. He shall have power and authority to adopt, amend or rescing such rules and
regulations, to employ, in accordance with the provisions of this chapter, such
persons, make such expenditures, require such reports, make such investigations,
and take such other action as he deems necessary or suitable to that end * * *.

3. The executive director shall determine his own organization and methods of
procedure in accordance with the provisions of this chapter.

Section 15, Article |, Nevada State Constitution prohibits the State from passing any law
impairing the obligation of contracts. The Federal Constitution contains a similar prohibition
(Art. 1, Sec. 10).

Rental payments for office facilities required by the Nevada Employment Security Department
are an essentia item of administrative costs of said Department, authorized by law as services



for which the Executive Director is entitled to contract, and for which, in addition to federd
subventions, state appropriation has been made.

In this connection, it should be noted that the Nevada Employment Security Department is an
“authorized expenditure” state agency, rather than a state agency supported from the general fund
appropriation. (Chapter 313, 1961 Statutes of Nevada) This is due to the fact that all of the
operating costs of the Department, including the various federa programs, are paid for out of
federal grants, received from the Federal Bureau of Employment Security, from Congressional
appropriations. (State of Nevada Executive Budget, Fiscal Years 1961-1962, 1962-1963, page
418.) The said Department’ s budget request is, therefore, predicated upon, and conformable to,
standards of the Federal Bureau of Employment Security, and is not reviewed by the office of the

State Budget Director.
generally provides for actions against the State of Nevada for services or
advances authorized by law, when an appropriation has been made, if the amount has not been

fixed by law. Briefly, such statute authorizes commencement of action against the State of
Nevada in any court in Ormsby County having jurisdiction of the amount of the claim, or such
portion thereof as may have been disallowed by the Board of Examiners or by the State
Controller. Any such action against the State is regulated in all respects as other civil actions.
provides for the State Controller to draw his warrant for any amount awarded by any
judgment of the Court, upon presentation of a certified copy of the final judgment. As stated in
Attorney General Opinion No. 200, dated January 11, 1961, (page 2 thereof), the foregoing
statute requires that the claim be made for services authorized by law. The contract of the
Employment Security Department for acquisition of useful office space by Lease-Purchase
Agreement is a service authorized by law .

Because the operating and administrative costs are primarily and substantially financed with
federal funds, made available therefor through United States Congressiona appropriations, we
have heretofore held that the Lease-Purchase Agreement here involved is not subject to the
constitutional limitation or prohibition respecting any excess on the State’s indebtedness. (Art.
IX, Section 3, Nevada Constitution; see Attorney General’s Opinion No. 206, February 2, 1961,
page 6 thereof; Letter Opinion to Nevada Assembly Ways and Means Committee, dated February
10, 1961.)

See also,

Boe v. Foss, 77 N.W.2d 1; Garrett v. Svanton, 13 P.2d 725; Sate v. O’ Brien, 82 S.E.2d 903
(1954), wherein are cited many cases in other jurisdictions as well, to the same effect.

In Re City of Philadeophia, 21 A.2d 876, 882, indicating that reasonable certainty as to the
sufficiency of the Special Fund constitutes adequate justification for reliance thereon.

49 AmJur. 277-284, and footnote citations therein.

Note: 100 A.L.R. 900, and cases cited therein.

Sate of West Virginia v. O'Brien, 94 SE.2d 446 (1956), holding that constitutional
prohibition against creation of state indebtedness was intended to prohibit creation of debts, by
the State, required to be repaid by a public tax.

In our considered opinion, the Lease-Purchase Agreement here involved is terminable in
certain contingencies and , therefore, is not absolute, so as to create any immediate or present
obligation for the total amount of the rental payments agreed upon for the entire term of the
Agreement. .

In this connection, the Nevada Supreme Court, in the case of Ash v. Parkinson, |5 Nev. 1§, 26,
has held that claims against the State which are paid when due, are not “debtsS™ within the
constitutional limitation respecting state indebtedness. Since, under said Lease-Purchase
Agreement, rental payments thereunder are paid only on an accrual basis, no “debt” within the
purview of the constitutional prohibition can be deemed to exist. (See also 3 Tiffany, Landlord
and Tenant, 3d Ed., 1939, Sec. 879, wherein it is indicated that, at common law, future rent was
not considered a presently existing debt or liability.)

It has been urged in some jurisdictions that a bona fide lease with option to purchaseis “* * *
a palpable scheme or device to evade the constitutional limitation of indebtedness* * *.” (Note,
“Lease-Financing By Municipal Corporations As A Way Around Debt Limitations,” George




Washington Law Review, 1957, Vol. 25, p. 377.) The ssmple answer to any such contention or
argument has been stated as follows:

(W)hile this arrangement is designed to avoid the effect of such a constitutional provision, itis
intended to do so lawfully, by keeping out of prohibited territory altogether, rather than by
attempting to cross the territory in disguise; that this plan is not designed to accomplish indirectly
that which could not be done directly, but rather to accomplish legally that which could not be
done in an unlawful manner. For it must be kept in mind that the purpose of a debt limitation is
not to prevent the municipality (Ed., State) from acquiring buildings or public works, but to place
alimitation on the extent to which it may pledge its credit and hence burden the taxpayers. And if
it can acquire such property without becoming indebted therefor or exceeding the constitutional
limitation, neither the spirit nor the letter of the provision has been violated. There is, in the
typical case, an intention to acquire the leased property, but no obligation to do so.

The force of this argument was recognized in Cochrane v. Middleton (1924) 14 Del. Ch. 295,
125 Atl. 450, in which the court said: “The complainants insist that the agreement which has
been made with Fairbanks, Morse & Company is but a clever scheme to circumvent the debt
limit provisions of the town charter. If the ‘scheme’ creates no forbidden indebtedness, it is
difficult to discover wherein it may be said to be a circumvention of the charter.” (Note, 71
A.L.R. 1318, 1326, and other cases cited therein.)

Before leaving this fundamental portion of our analysis, we deem it proper to make reference
to the provisions of NRS 612.605|and [612.615 hereinbefore cited, providing for two additional
“gpecia funds,” in our opinion, also avallable to the Executive Director of the Nevada
Employment Security Department for payment of administrative and operating costs of said
Department, if and to the extent authorized and necessary.

We now consider specifically the first of the two submitted questions, namely:

Is the State of Nevada' s general fund in any way committed to the obligation assumed by the
Nevada Employment Security Department, as Lessee, under the herein-considered Lease-
Purchase Agreement?

For sufficient answer to this question, reference is made to hereinbefore
guoted. As indicated therein, it is declared legidative policy and law to make reimbursement of
the unemployment compensation administration fund, out of the general fund, in the remote
event that federal funds therefrom prove to be insufficient because lost “or expended for
purposes other than, or in amounts in excess of, those found necessary * * * for proper
administration * * *.” (See also NRS 612.605, [612 615, herein quoted insofar as relevant hereto;
Attorney General’s Opinion No. 200, January 1T, 1961.)

The remedy and procedure for recovery on any claim against the State of Nevada (arising
from the obligation assumed by the Nevada Employment Security Department, as Lessee, under
the Lease-Purchase Agreement here under consideration) has been fully discussed in the last-
mentioned Attorney General’s Opinion, when legidatively appropriated funds are involved, and
there appears to be no need for further elaboration thereon. The conclusions therein stated are
substantially adopted as to legal validity for our present purpose.

The second submitted question may now be considered, namely:

In the absence of legidative appropriation, can Brunzell construction Co., Inc., of Nevada, as
Lessor, have recovery, in any event, against the State of Nevada, by reason of the breach or
default of the Nevada Employment Security Department, as Lessee, under the Lease-Purchase
Agreement here under consideration?

Again assuming the remote possibility of the failure of federa funds, and the failure of the
State Legislature to make appropriation of funds requisite for payment of rental, by the Nevada
Employment Security Department, as Lessee, what recourse, if any, is available for recovery by
the Lessor, under the Lease-Purchase Agreement indicated?

Apart from recourse to possessory actions (available to a lessor in connection with default or
breach on the part of a lessee), and generally applicable law relating to mitigation of damages
chargeable by a lessor against a lessee, requiring exercise of reasonable efforts by the lessor to




lease premises to other persons, it would appear that NRS 353.085]| and [353.095| provide a
sufficient answer to this second question.

NRS 353.085] (“Payment of claims when no legislative appropriation has been made:
Procedure”) provides as follows:

1. The state board of examiners shall:

(@) Examine all claims against the state presented to the board by petition, for
which no appropriation has been made and which require action by the legislature.

(b) Take dl evidencein regard to the same which may be offered by the claimant
or deemed proper by the board.

2. The evidence shall be reduced to writing, and the petition, the written
evidence and the opinion of the board in reference to the merits of the same shall be
transmitted to the legislature on the first day of its next session.

INRS 353.095](“Limitation on alleged claim: When barred”) provides as follows:

1. Any person having, or claiming to have, any alleged claim against the State
of Nevada shall present such alleged claim for consideration to the next succeeding
session of the legidlature following its incurrence. Any such alleged claim not so
presented, shall be forever barred from presentation to any subsequent legislature
for further consideration.

2. Nothing contained in this section shall be construed in any way to impair the
rights of any claimant to bring an action against the state upon any such claim.
(Emphasis supplied.)

In other words, even if the Legislature refused to approve the claim as submitted by the Board
of Examiners or failed to make appropriation of funds requisite for satisfaction of any just
obligation predicated on the Lease-Purchase Agreement here under consideration, the Lessor
therein named is expressly afforded a remedy by court action, as provided in [NRS 41.030, to
reduce his claim to judgment and to have recovery thereon. Such remedy and recovery, in our
considered opinion, is available in both State and Federal courts and protected by both State and
Federal Constitutions. (Art. I, Sec. 15, Nev. Const.; Art. |, Sec. 10, U.S. Const.)

Respecting necessary services, such as required office facilities essential to proper
administration of public functions and responsibilities, it is our considered opinion that any
attack on the involved Lease-Purchase Agreement on constitutional grounds would have little
legal merit. In this connection, the following is noteworthy:

A state, or a municipal corporation, may lawfully contract for necessary services
(Ed., a state office building) over a period of years and agree to pay therefor in
periodic installments as the services are furnished, and in such cases, the aggregate
of the amounts to be paid as the services are rendered under such contracts are not
considered as an indebtedness of the state, or of the municipal corporation, and
such contracts are not rendered invalid by the fact that the aggregate of the
installments exceeds constitutional debt limitation. Book v. Sate Office Building
Commission, 149 N.E.2d 273 (1958). See also Application of Oklahoma Capitol
Improvement Authority, 355 P.2d 1028 (1960).

We are also of the considered opinion that a taxpayer has no right to maintain an action to
enjoin the alegedly wrongful expenditure of public funds, where such funds (as in the instant
case) are funds received from the Federal Government rather than the State of Nevada, and,
therefore, not raised by state taxation. (Note, 131 A.L.R. 1230; Sate v. Florida Sate
Improvement Commission, 30 So.2d 97 (1947).)

We think it in order to state that, but for the question concerning the validity of the involved
Lease-Purchase Agreement raised since the close of the legidative session, we would have



declined any further comment on this matter and rejected the request for our further opinion on
the legal questions submitted. Such action on our part would have been justified because (1) we
had aready released our official opinion on the matter, and (2) the legal rights and obligations of
the respective parties are, in any event, aready fixed by executed written agreements by the
concerned parties.

However, some confusion and concern undoubtedly have been fostered by newspaper and
other comments relating to possible invalidity of the Lease-Purchase Agreement involved. While
the views and conclusions herein stated may, therefore, be somewhat repetitive of those included
in previous opinions released by this office, such repetition was unavoidable herein, in view of
the request for additional clarification by all interested parties, in the interest of preventing
unnecessary and unwarranted interruption and delay in the completion of construction of the
“new” Employment Security Department office building.

Unless this office finds it necessary hereafter to protect the legal rights of the Nevada
Employment Security Department or of the State of Nevada, as provided in the executed
agreements relating to the involved construction project, we believe that the matter herewith has
been sufficiently considered and commented upon.

Respectfully submitted,

ROGER D. FOLEY
Attorney General

By: John A Porter
Chief Deputy Attorney General

OPINION NO. 61-230 GAMING—Pinball machines are slot machines as defined in Gaming
Act if owner or lessee may remove free games won and exchange same for cash,
premiums, merchandise, tokens or anything of value.

Carson City, June 27, 1961
Nevada Gaming Commission, Carson City, Nevada
STATEMENT OF FACTS
Gentlemen:

In 1961 the Nevada Legidlature, by Assembly Bill 200 effective April 6, 1961, amended
Chapter 463, Nevada Revised Statutes.

The portion of that amendment that we are concerned with at this time relates to the definition
of a*“slot machine.”

subsection 1(x) defines a slot machine as follows:

x. “Slot Machine” means any mechanical, electrical or other device, contrivance
or machine which, upon insertion of a coin, token or similar object therein, or upon
payment of any consideration whatsoever, is available to play or operate, the play or
operation of which, whether by reason of the skill of the operator or application of
the element of chance, or both may deliver or entitle the person playing or operating
the machine to receive cash, premiums, merchandise, tokens or any thing of value
whatsoever, whether the payoff if made automatically from the machine or in any
other manner whatsoever.



Prior to the 1961 amendment a slot machine was defined under subsection
1(x):

X. “Slot Machine” means any mechanical device, contrivance or machine played
for money for checks or tokens redeemable in money or property.

QUESTION

Are the so-called pinball machines which offer an award in free games only within the
definition of slot machine as amended in 19617

CONCLUSION

Pinball machines that pay out in free games only are within the definition of “slot machine”’ as
amended in 1961 provided the number of free games awarded are registered on the machine for
al to see and the owner or lessee of the machine may, in some manner, remove the free games
without playing the games.

ANALYSIS

The so-called pinball machines in question may, in general, be described as a machine or
mechanical device operated electrically, mounted on four legs and stands about 3 1/2 feet off the
floor. It has an inclined horizontal playing field covered by a plate glass. The playing field is
dotted with various assortments of pegs, lights, bumpers and holes. There is a vertical scoreboard
at the inclined rear of the machine which reflects the scores and the fee games that have been
awarded to the player.

Upon insertion of a coin metal balls are placed in a position that the player may release the
balls one at a time by pulling and releasing a plunger which strikes the ball causing it to be
propelled onto the playing field. By striking certain bumpers and pegs or coming to rest in ahole
on the playing field the player compiles a score. Upon attaining a certain score or combinations,
free games are awarded. Thereafter the player may play the machine by working the coin chute
without the necessity of using a coin until al the fee games have been used.

The question of whether or not pinball machines are gaming devices has been the subject of
much litigation in the various states. An examination of those cases reveals that even in states
having virtually identical language in their laws defining gaming devices there is no uniformity
of decisions.

In Sate v. One “ Jack and Jill” Pinball Machine (Mo. 1949), 224 S.W.2d 854, the prosecuting
attorney sought to have a pinball machine condemned and destroyed as a gambling device. The
machine in question did not, in the language of the statute, give “tokens, slugs, tickets, money,
prizes, merchandise or anything of that character.”

The court said after alengthy discussion of what constitutes athing of value:

To be alowed to do a useless thing free does not make that privilege property or
a “thing of value’ because one has previoudy paid for doing another such useless
thing. There is avast difference between cost and value. Permission to use a useless
thing is not property or a “thing of value’ although the device would cost money to
construct.

In Arkansas the statute condemned betting on a gambling device “any representative of
anything that is esteemed of value.” The Arkansas court in the case of Rankin v. Mills Novelty
Co., 32 SW.2d 161, held that anything that contributed to the amusement of the public was a
thing of value and therefore pinbal machines which paid out in free games were gambling
devices.



In the case of Seely v. Commonwealth (Ky.), 154 SW.2d 977, that statute made it a criminal
offense to operate a “ machine or contrivance used in betting whereby money or other thing may
be won or lost.” That court held a free game was included within the phrase “or other thing.”

In Giomi v. Chase (N.M.), 132 P.2d 715, the statute made it unlawful to operate a gambling
device “for money or anything of value.” It was held that a pinball machine giving free gaves was
agambling device.

An opposite view was taken by a Pennsylvania court in Commonwealth v. Kling, 13 A.2d 104,
wherein the court said free games or the lure to play them on a pinball machine was not a “thing
of value.”

In Gayer v. Whelan (Cal.), 138 P.2d 763, the court held a free game on a pinball machine was
not a “thing of value.”

In People v. Gravenhorst (N.Y.), 32 N.Y.S.2d 760, the court held that free games given by the
machine, after the money had been deposited in it was a“thing of value” and the statute had been
violated.

The court in Sate v. Pual (N.J.) (1957), 128 A.2d 737, in holding free games registered on a
pinball machine were a“valuable thing” within the meaning of the statute, quoted with approval
from Hunter v. Mayor of Teaneck Township (N.J.), 24 A.2d 556:

The pinball machines involved are nothing but ingeniously designed and
purposefully constructed mechanical gaming devices to appeal to, induce, lure and
encourage the gaming instinct in the public generally and children particularly.

Washington Coin Machine Co. v. Callahan (U.S. Court of Appeals D.C.) (1944), 142 F.2d 97,
illustrates a completely opposite view. There the pena statute made it unlawful to operate a
gaming device designed for the purpose of playing any game of chance for “money or property.”

The court said a free game on a pinball machine was not a thing of material value hence not
property. That court said:

Whatever inducing motive may actuate the restless, the idle, or the curious to
gpend their time in this silly form of amusement it certainly is not the gambling
instinct, nor is it the incitement to gain by chance, anymore than is a game of
solitaire. In the one case no more than in the other is there the hope or chance of a
reward which is either money or property.

To cite further cases, and there are many, would only further illustrate the lack of uniformity
in the decisions.

After reading the many cases on this question, we are inclined to the view that the better
reasoned cases are those holding a free game awarded by a pinball machine, of itself, is not a
“thing of value.”

In our opinion “thing of value” as used in our statute defining “game” or “gambling game”
should be interpreted as a thing of monetary value. To say a free game awarded by the machineis
athing of value would be tantamount to saying free amusement in playing the machine is a thing
of value. It would then follow that if free amusement is a thing of value, then the amusement
derived from playing a machine for the original coin would be a thing of value. Such a
conclusion would mean that every coin-operated machine that delivers or entitles the player to
amusement would become a slot machine.

We recognize that the pinball machines we are concerned with here not only register the
number of free games awarded the player, but the owner or lessee of that machine, in various
ways, may remove those free games in a way other than working the coin chute. On some
machines there is an attachment, generally out of sight from the player, which by working it al
the free games are removed immediately. Sometimes the free games are removed by a device that
is placed in alocation that is convenient to the proprietor, e.g., behind the counter or next to the
cash register.



In our opinion the only good reason for registering the free games on the machine and
permitting the owner or lessee of the machine to be able to remove them is so that both the player
and owner or lessee can quickly calculate the payoff for those free games. The payoff may bein
money or merchandise.

We think, by their very nature, these pinball machines that register free games and permit
those free games to be removed in a manner other than by working the coin chute, have made the
registered free games a “thing of value” within the meaning of the statute, since free games won
can be exchanged for cash, premiums, merchandise, tokens or thing of value. If said machines
are used strictly for amusement, there is no necessity of clearing the machine of unplayed free
games.

It is our conclusion that pinball machines which show in some manner the free games
registered thereon and permit the owner or lessee of that machine to remove those free gamesin
amanner other than by playing off the free games, fall within the definition of a“slot machine.”

Under NRS 463. persons under 21 years of age are prohibited from playing said machines
or from lortering on or about the premises where these machines are located. Said machines are
required to be licensed in the same manner as other slot machines.

Respectfully submitted,

ROGERD. FOLE
Attorney General

By: Michael J. Wendell
Specia Deputy Attorney General

OPINION NO. 61-231 STATUTE REVISION COMMISSION; BOARD OF EXAMIN-
ERS, BUDGET DIRECTORS, PERSONNEL DEPARTMENT—Chapter 205, 1961
Statutes, amending [NRS 220.050] construed and held to exempt employees of Statute
Revision Commission, other than Director, from Personnel System. Chapters 220 of NRS
and 353 of NRS construed and held to regulate salaries of Statute Revision employees at
amounts specified in budget request of Commission upon which Legislature made
appropriation. Statue Revision Commission must comply with rules and regulations of
Board of Examiners and Budget Director, including presentation and preaudit of claims
and similar matters.

Carson City, July 12, 1961
Honorable Howard E. Barrett, Director of the Budget, Carson City, Nevada
Dear Mr. Barrett:

You have asked for our interpretation of recent legislation affecting the Statute Revision
Commission and the status of its employees. You have likewise requested a construction of the
law in relation to the Personnel System of the State of Nevada, Chapter 284 of NRS and the State
Budget Act, Chapter 353 of NRS, including rules and regulations of the State Board of
Examiners, forms, preaudit of claims, and kindred matters. We shall attempt to outline the legal
aspects of the questions involved.

FACTS



Prior to the 1961 Session of the Legisature of the State of Nevada, the employees of the
Statute Revision Commission were subject to the provisions of the Personnel Act of the State of
Nevada (Chapter 284 of NRS). The Director was in the unclassified service of the State and the
other employees, professional and clerical, were in the classified service (NRS 284.140,
subsection 2; 220.040; 220.050). The Commission, consisting of the three Jusfices of the
Supreme Court of the State of Nevada subsection 2), then had the authority to
appoint four assistants in the unclassified service of the State (NR .050} subsection 3), but
the clerical and stenographic help were in the classified service subsection 2).

A substantial change was brought about by enactment of of the Statutes of
Nevada 1961, page 346, approved and effective March 29, 1961

Section 1. NRS 220.050]is hereby amended to read as follows:
220.050 1. The commission is authorized to employ:

(a) Necessary clerical assistants.

(b) Necessary assistants in drafting and research who shall be familiar with
methods of compilation and drafting of laws.

2. The compensation of necessary assistants shall be fixed by the commission.

3. All necessary assistants employed by the commission shall be exempt from
the provisions of chapter 284 of NRS

Section 2. This act shall become effective upon passage and approval. (Emphasis
supplied.)

The portion of the act emphasized above is the part which is necessary to be considered in
answering the questions posed with regard to applicability of the Personnel Act of the State of
Nevada.

QUESTIONS

1. Are employees of the Statute Revision Commission in the classified service of the State of
Nevada?

2. Are employees of the Statute Revision Commission in the unclassified service of the State
of Nevada?

3. Are employees of the Statute Revisions Commission entirely outside of the provisions of
Chapter 284 of NRS?

4. Are the claims of the employees of the Statute Revision Commission subject to the rules
and regulations of the State Board of Examiners, including presentation and preaudit of claims
for:

(a) Salaries; accrued annual leave, terminal leave, and monetary payment and compensation
for overtime;

(b) Travel expenses and regulations;

(c) Proper, standard reporting and accounting forms;

(d) Justifiable state expenses?

CONCLUSIONS
Question No. 1: No.
Question No. 2: No, except as herein qualified.
Question No. 3: Yes, except as herein qualified.
Question No. 4: Yes.

ANALYSIS
Chapter 284 of NRS created the State Department of Personnel of the State of Nevada and is

the so-called “merit system.” The purpose of the statute is, among other things, to provide all
citizens a fair and equal opportunity for public service in a system of uniform job and salary



classifications . The Legidature, which devised and established the entire system,
has the power T0 determine to what extent the statutory provisions shall be applicable in any
given case. As long as classification and differentiation as between departments and the
employees thereof are based on reason and are not arbitrary or discriminatory, such determination
would be constitutional and binding. Further, except as to accrued rights under the system, the
Legidlature, if it saw fit, could even abolish the entire scheme at its next session. The remedy for
action of that type would then be political, resting with the people, rather than executive or
judicial.

Under the “merit system” the elective or appointive head of each department, agency,
commission or institution is usually in the unclassified service of the State (NR 140,
subsections 1 and 2). See, however, NRS Z%Qgg (Personnel Director) and 150,
subsection 2 (Welfare Director) for instances of departmental heads in the classified service. The
elective or appointive head of each department, agency, commission or institution, in turn, has
the express legal power to appoint one deputy and one chief assistant in the unclassified service
(NRS 284.140, subsection 3). Certain other enumerated classes of employees (not necessary here
to be considered) are likewise in the unclassified service as may be observed by reading the

various subsections of .
The Statute Revision Commission is doubtless subject to the same pressures, stresses and

strains, both economic and viable, as constantly confront other departments and agencies of
government and institutions of State. The need for specially trained professional and clerical help
cannot always be met.

Chapter 205, Statutes of Nevada 1961, page 346, granted to the Statute Revision Commission
complete exemption for all its employees from the provisions of the “merit system,” with but one
exception, treated below. This immunity, not granted to other departments, applied to all alike,
including clerks and stenographers performing tasks comparable to those performed in other
agencies and departments.

Enactment of this kind cannot help but bring about erosion of the “merit system” and cause
dissatisfaction among state employees not similarly favored. Nonetheless, the answers to
guestions involving applicability of the Personnel Act to employees of the Statute Revision
Commission (except the director himself) must be resolved by stating that all employees are
completely exempted from the operation of Chapter 284 of NRS by reason of the 1961
amendment above referred to (Chapter 205, Statutes of 1961, page 346).

As to the director, either designedly or by oversight, the 1961 amendment applied only to

NRS 220.050]and not to [NRS 220.040. Accordingly, he is still in the unclassified service of the
ate (NRS 284.140} subsection 2).
This brings us o consideration of Chapter 353 of NRS and the controls established by the

Legidature over the finances and business operations of the Statute Revision Commission, along
with other agencies, departments and commissions of the State of Nevada. The problems
involved pertain to finances and budgeting and are not peculiar to the personnel system or the
Statute Revision Commission.

The State Board of Examiners is created and established by . Its powers and
duties are outlined in the succeeding sections and, particularly, incfTude examination of the books
and records of the State Controller and State Treasurer and of the accounts and vouchersin their
respective offices (NRS 353.055). This is to safeguard the State against improper expenditure of
government funds.

Claims against the State are presented to the Board by petition and must be examined by the
Board before they can be paid. In cases where no appropriation has been made by the Legislature,
the claim and report of the board thereon are transmitted to the Legislature on the first day of its
next ensuing session (NRS 353.085). Where claims based on services or advances for which an
appropriation has been made by Taw and which have been authorized by law, are presented to the
board, they are examined and allowed or rejected. If alowed, they are passed on to the State
Controller for preparation of his warrant and payment by the State Treasurer (NRS 353.090f
227.170, subsection 1; 227.200, subsection 2; 226.110, subsection 3).




The position of Director of the Budget is created byand heis ex officio clerk of
the State Board of Examiners .) As such clerk he 1s charged with many duties
including assistance in the examinaiion of claims by the State Board of Examiners and in the
classification and audit of all claims required to be presented to the Board (NRS 353.190,
subsection 1(b)). —

The Director of the Budget must devise and prescribe “forms of operation reports to be
required periodically from the severa departments and agencies, and to require the several
departments and agencies to make such reports.” subsection 4.) These duties and
the correlative powers of the Director are in no way dependent upon or limited by any provision
of the Personnel Act (Chapter 284 of NRS) or of the Statute Revision Commission Act (Chapter
220 of NRS). Whether the employees of an agency or department are in the classified service, the
unclassified service or neither, does not alter the duties of the Budget Director with reference to
that department or agency or abridge his statutory powers.

Turning now to another important function of the Budget Director, we find that he is charged
by law with the duty of preparing the annual executive budget report for the Governor’s approval
and submission to the Legislatur, subsection 5) and the further task of preparing
a state budget for the ensuing fiscal year in abundant detail (NRS 353.185] subsection 6 and its
various subdivisions).

Finally, for the purposes of this discussion, the Director of the Budget is obligated by law to
examine and approve work programs and quarterly allotments to the several departments and
proposed changes in work programs QN R% 355?@5_ subsection 7). In scanning the provisions of
law relating to the duties and powers of the e Board of Examiners and the Budget Director,
both as ex officio clerk of the Board and as an independent official of government, one cannot
avoid being impressed with the elaborate system which a cautious legislative branch of the
government has erected to safeguard the finances of the State.

Each department, agency, commission and institution of government is required to submit to

the Director its i roiosed budget for the ensuing fiscal year on or before the 1st day of September

of each year 0} subsection 1). The proposed budget of each department isrequired to
be detailed and broken down into various categories such as salaries, travel expenses, operating
funds and necessary equipment (NRS 353.210] subsection 2) and the different classes of expense
are again subdivided into subclassifications with considerable detail so that the Governor can
make his budget report to the Legislature on a comprehensive and meaningful basis
353.185| subsections 5 and 6; 353.205).

n reporting to the Legislature and in delivering his “budget message” the Chief Executive
generaly reviews the proposed budget requests of the departments and agencies of government,
which are listed in a column of the budget report entitled “ Agency Requests’ and then in another
column, next to the figures requested by the agency and headed “ Governor Recommends’ he lists
figures which he requests the Legidlature to include in its appropriation bills. These may or may
not differ from those submitted by the agency, but they are listed item by item in the executive
budget report.

The procedure above outlined is not followed in the case of requested appropriations for
legidative agencies or commissions or for the judicia branch of government or any of its
commissions or agencies. The Legislature itself, of course, submits no proposed budget to the
Governor or anyone else with reference to its operations during the legislative session, but simply
appropriates the funds necessary properly to conduct the session. (See, for example, 1961 Laws
of Nevada, Chapter 1, page 1; Chapter 115, page 155; Chapter 315, page 601.)

In the budget report of the governor for the Statute Revision Commission, the column entitled
“Governor Recommends’ is left blank since the Commission is a department of the judicia
branch of government, at least insofar as its duties of revising statutes are concerned dﬁ? |
P20.010] to P20.050} inclusive). It may also be a specia department or commission of_ihe

ISative branch of government in the preparation and amendment of |egislative measures
_E%TZE P18.260). In either event, the Governor would not review or pass upon the proposed
request tor Tunds but would merely present the requested budget to the Legislature for action.




The procedure outlined has in fact been followed with respect to the Statute Revision
Commission since its formation and inception.

In appropriating funds for the budget of the Statute Revision Commission, the Legislature, at
its session in 1961, voted the sum of $234,156 for the fiscal year 1961-1962 and $203,313 for the
fiscal year 1962-1963 (Statutes of Nevada 1961, Chapter 316, page 603, item 18). This was
precisely the amount requested by the Commission and was supported by a detailed breakdown
of the specific categories, classifications and items required by law subsection 2).
The request of the Commission was prepared on blanks furnished by the Director of the Budget
and submitted to him for the report of the Governor to the Legislature (NRS353.210, subsection
1.

Among the categories or classifications listed in the commission estimate of expenditure
requirements was one for salaries of the employees, including the Director of the Commission
and his clerical, drafting and research assistants. Under the heading of salaries a total number of
positions was listed, with each separate position identified and a specific amount of remuneration
set opposite each such position. As a matter of determining legidative intent, we must conclude
from all these facts, that where the Legislature had before it the detailed estimate of the
Commission as appeared in the budget report of the Governor and thereupon appropriated funds
for the expenses of the Commission in the exact amount requested, the appropriation was
designed to meet such expenses precisely as set forth in the budget request submitted. For that
reason, if no other, it is our opinion that the individual salaries and number of positions listed in
the budget of the commission, were then, and now are, binding upon the Commission, except for
possible change in work program adverted to hereinbel ow.

It must be presumed, in the absence of a very cogent showing to the contrary, that the total
appropriation for the uses of the Statute Revison Commission was made up of the individual
items contained in the figures submitted, and entered into and necessarily affected by result. Any
other conclusion would render entirely meaningless and a complete waste of time and energy, the
entire procedure whereby budget requirements are presented to and acted upon by the
Legidature. Nor do we find any basis, statutory or otherwise, in arriving at a different result by
reason of the fact that the Commission, consisting of the three Justices of the Supreme Court of
the State of Nevada subsection 2), has power to appoint the Director of the
Statute Revision Commission and fix his salary (NRS 220.040] subsection 2). In fact, we are
quite confident that the Commission would not wish any different rule applied to this
Commission than is used with reference to other agencies of government, without good cause
shown for such difference.

As a necessary corollary of the conclusion above expressed, it follows that the claims of the
employees of the Statute Revision Commission are subject to the rules and regulations of the
Board of Examiners, including preaudit of claims for salaries, accrued annual leave, terminal
leave and monetary payment and compensation for overtime. The contention that claims for
salaries, in amounts other than those listed in the budget, must be honored and approved by the
Budget Director as long as there is money available generally to the Commission within the total
limit of the appropriation granted would, in our opinion, be violative of legislative intent and on
that ground must be rejected. If this were not true, the agency could list a number of positions at
a fixed sdlary in the budget and then cut the number of jobs in half immediately upon
adjournment of the Legislature and pay each of the remaining employees double the salary listed
in the budget for that position. We are certain that the Legislature would not look with favor
upon any such practice or procedure.

This view is aso reflected in [NRS 353.255, subsection 1, which provides that sums
appropriated “ shall be applied solely o the objects for which they are respectively made, and for
no others.” (Emphasis supplied.)

The views herein expressed are fortified by consideration of the statutory provisions regarding
work programs of the agencies and departments, and approval, revision, ateration or changes by
the Governor with the assistance of the Director of the Budget (]N R§ §5§.215_ . Here again we
have unmistakable evidence of legidative intent to vest in the Governor and Director of the
Budget the legal power to require the agency or department to keep its expenditures not only




within the total yearly appropriation for that agency or department and within the quarterly
allotments, but also to adhere to the breakdown of categories and classifications within the
budget , subsection 1(b); subsection 2).

In other words, the quarterly allotments, within the appropriations for the entire fiscal year, are
determined on the basis of the work program submitted by the department and reviewed by the
Governor and Budget Director, and each allotment is subdivided into the constituent elements,
such as salaries, operating expenses, stationery, travel, etc., al based on the budget request as
finally approved. This is one point however, at which relief may be granted to a department or
agency, if found necessary and proper by the Chief Executive.

Revision of work programs and allotments may be permitted when the head of a department
or agency is confronted by changed conditions ( subsection 1). What those changed
conditions must be and the extent to which revison of work programs may be allowed are not
spelled out in the statute and are apparently intended to be left to the sound discretion of the
Governor upon the basis of the facts submitted and the report and recommendations of the
Director of the Budget. It should be unnecessary to add that nothing in this opinion should in any
way influence the decision of the Director or Governor should such an application for change of
work program be presented for their consideration and determination.

The procedure laid down by statute is for the head of department to submit a proposed revised
work program to the Governor through the Budget Director subsection 1). This
must be done at least 15 days rlor to the quarter when the proposed revision is scheduled to take
effect if approved ), subsection 2). The Budget Director then submits the request to
the Governor with hisrecommendations in writing and the Governor approves or disapproves the
proposed change in work program in writing subsections 2 and 3), with notice in
writing to the head of department involved and to the State Controller and Director of the
Budget.

We repeat that the fact that there is sufficient money in the departmental budget in the hands
of the fiscal officers of the State to satisfy the request of the head of department does not relieve
him of the duty of complying with statutory measures and budgetary controls designed to prevent
waste in government and misapplication of funds appropriated by the lawmaking body for

specific purposes subsection 1).

What has been written with reference to salaries applies with even greater force to travel
expenses and other routine matters in the operation of an agency or department. The Budget
Director may properly require compliance with the rules and regulations of the Board of
Examiners and of the Director of the Budget as to standard reporting and accounting forms,
justifiable state expenses and similar matters. We do not understand that any greater burden is
placed upon the Statute Revision Commission in these matters than on any other agency, and the
Commission should not expect to carry any lighter burden than is borne by other agencies and
departments of State. It might be well to observe that the rules and regulations relating to travel
expenses, for instance, have been, and are, punctually fulfilled by member of the judiciary.

Aside from the relief which might possibly be obtained by the Statute Revision Commission
by way of application for revision of work program addressed to the discretion of the Governor,
the only other method of approach to the problem, so far as we can see, is direct application to
the Legidlature at its next session.

We are irresistibly impelled to the conclusion, that quite independently of the provisions of
the Personnel Act or “merit system” of the State of Nevada, the Director of the Budget not only
may, but is under direct mandate of the Legidlature to, exact compliance with the requirements of
the Budget Act of the State of Nevada (NRS 353. 150] to 853.245] inclusive), including, but not
limited to, [NRS 353.185] subsection 4 (forms), subsection 7 (work programs)
(budget estimates), and [NRS 353.215| and (annual work programs, allotments an
revisions).

See Attorney General Opinion No. 15, June 10, 1960, generally in accord.

Respectfully submitted,



ROGER D. FOLEY
Attorney General

By: Norman H. Samuelson
Deputy Attorney Generd

OPINION NO. 61-232 NEVADA TAX COMMISSION, SALES AND USE TAX
DIVISION—Nevada Sales and Use Tax Act (Chapter 372 of NRS) construed and held not
to authorize any alowance of exemption form the use tax in respect of tangible personal
property purchased out-of-state, because not readily obtainable, or not obtainable, in
Nevada, apart from other statutory provision in the act authorizing such tax exemption or
exception. (Reference: attorney General Opinion No. 163, dated June 7, 1960, clarified on
this point, and held to be limited specifically to bottles utilized as returnable “ containers,” a
commodity expressly exempted from the use tax in certain indicated circumstances.)

CARsON CITY, July 14, 1961
Mr. R. E. Cahill, Secretary, Nevada State Tax Commission, Carson City, Nevada
Attention: Mr. Jack W. Williams, Administrator, Sales and Use Tax Division.
STATEMENT OF FACTS
Dear Mr. Canhill:

Attorney General Opinion No. 163, dated June 7, 1960, issued by this office, stated the
following conclusion:

State Sales and Use Tax Act reviewed and construed as excepting from
collection of the use tax bottles purchased by Nevada bottling firms in other states,
and utilized by them as returnable “containers.”

In the course of our analysis of that particular problem the following general observations
were made in said opinion:

Regarding possible application of the use tax, it may parentheticaly be noted
that the use tax was conceived as a necessary supplement to the successful
administration of the sales tax. Thus, if for some reason a sale at retail of tangible
personal property escaped the sales tax, the use, consumption, distribution, and
storage of the property would be taxed after it has come to rest in this state and has
become a part of the mass of property in this state. The rationale of “ use taxes’ is
two-fold: (1) to prevent evasion of the sales tax, through out-of-state purchase in
states where there are no sales taxes, where the benefit of an exemption from the
sales tax can be secured, or where the sales tax may be lower than in the state of
residence of the purchaser; and (2) to protect local merchants, and the economy, of
the state. The legidative intent of “use taxes’ generally, therefore, is that they shall
apply to tangible personal property coming from another state, whether or not a
sales tax bein effect there. (Citing authorities.)

In the situation before us, however, the rationale for application of the use tax is
totally absent; that is, since bottles are not manufactured in Nevada and not
available for purchase therein, purchase of same in another state isin no manner an
evasion of the Nevada Sales Tax, nor (except as the state may be deprived of tax



revenues thereon) can local merchants, or the economy of the state, be adversely
affected by such out-of-state purchases.

It now appears that the foregoing observations, taken out of context, have given rise to the
following:

QUESTION

Is the storage, use, or other consumption in Nevada of tangible personalty purchased from a
retailer not registered with the Nevada Tax Commission and located outside Nevada, subject to
Nevada's use tax when the personalty so purchased is either not obtainable, or not readily
obtainable, in Nevada?

CONCLUSION
Yes.
ANALYSIS

As heretofore intimated, the observations included in Attorney Genera Opinion No. 163,
dated June 7, 1960, relative to the rationale, in general, of use taxes, must be considered in the
context of said opinion; it certainly cannot be deemed applicable in every instance of purchases
made out of the State of Nevada, and apart from the particular and express statutory provisions
of the Nevada Sales and Use Tax Act (Chapter 372 of NRS). Moreover, the rationale of use taxes,
in general, as stated in such portion of our prior opinion, were expressly indicated to be merely
parenthetical in nature, and were not necessary to the conclusion reached by us in respect to the
specific question considered in said prior opinion. Said conclusion was based on other cogent
and sufficient grounds, specifically pertaining to bottles utilized as returnable “containers,” an
item expressy exempted in the Nevada Sales and use Tax Act (NRS 372.290).

There is, therefore, no proper legal justification for any person, on the basis of such general
and parenthetical observations, to make claim for exemption or exception from applicability of,
and liability for, the use tax of the State of Nevada in connection with the storage, use, or other
consumption in Nevada of tangible personal property purchased from a retailer located in some
other state, merely because the involved tangible personal property was either not obtainable, or
not readily obtainable, in Nevada.

We have heretofore noted (Attorney General Opinion No. 163, supra) that it is well-settled
law that tax exemption provisions must be strictly construed against those claiming any such
benefit, even though such exemption provisions should not be given a distorted or unreasonable
construction (17 A.L.R. 1027, 1029; 108 A.L.R. 284,286 and footnote citations). In practical
effect, this generally means that one claiming exemption from taxes or excises must be able to
clam such immunity either on the basis of express statutory provision therefor, or at least
reasonable legidative intendment thereof. Neither of these alternative conditions can properly be
satisfied except on the basis of applicable statutory provisions of the Nevada Sales and Use Tax

Act (Chapter 372 of NRS).
NRS 3/2.185|(Imposition and rate of use tax) provides as follows:

An excise tax is hereby imposed on the storage, use or other consumption in this
state of tangible personal property purchased from any retailer on or after July 1,
1955, for storage, use or other consumption in this state at the rate of 2 percent of
the sales price of the property.

INRS 372.190|(Liability for tax; extinguishment of liability) provides as follows:



Every person storing, using or otherwise consuming in this state tangible
personal property purchased from aretailer is liable for the tax. His liability is not
extinguished until the tax has been paid to this state, except that a receipt from a
retailer maintaining a place of business in this state or from the retailer who is
authorized by the tax commission, under such rules and regulations as it may
prescribe, to collect the tax and who is, for the purposes of this chapter relating to
the use tax, regarded as a retailer maintaining a place of business, in this state,
given to the purchaser pursuant to [NRS 372.155[ is sufficient to relieve the
purchaser from further liability for the tax to which the receipt refers.

relates to the receipt given to the purchaser evidencing that the retailer has
ar

eady collected the tax.
(Presumption of purchase from retailer) provides as follows:

It shall be further presumed that tangible personal property shipped or brought to
this state by the purchaser after July 1, 1955, was purchased from a retailer on or
after July 1, 1955, for storage, use or other consumption in this state.

372.350 inclusive, makes provisions for all the exemptions from both the sales
and use tax which are statutorily authorized. Nowhere in any of these statutory provisions, or
elsewhere in the Nevada Sales and Use Tax Act, is exemption from the use tax authorized
because the involved tangible personal property is either not obtainable, or not readily obtainable,
in Nevada. In this respect, the Nevada Sales and Use Tax Act differs from the corresponding use
tax provisionsin effect in some other states. (For example Missouri, lowa, and Arizona.)

For purposes of this opinion and the particular question under consideration, it should be
helpful to review the matter in the light of the lowa use tax law. The lowa use tax law, enacted in
1937, and now Chapter 423, Code of lowa, 1946, in Section 423.2 thereof (amended 1949 by
Chapter 193, Acts of the 43rd General Assembly), providesin part as follows:

An excise tax is hereby imposed in this state of tangible personal property
purchased * * * for use in the state, at the rate of two per cent of the purchase price.

Section 423.1 (lowa Code), entitled “ Definitions,” restricts the scope of the foregoing section
by exemptions and exceptions, including the definition that “use” means and includes the
exercise of any right over tangible personal property, incident to ownership, “except that it shall
not include processing * * *.” “Property used in ‘processing’ * * * shall mean and include * * *
(c) industrial materials and equipment, which are not readily obtainable in lowa, and which are
directly used in the actual fabricating, compounding, manufacturing, or servicing of tangible
personal property intended to be sold ultimately at retail.” The lowa Tax Commission, by Rule
172A, construed “Readily obtainable in lowa,” in part, as follows:

(@ When normally carried as a stock item in lowa for sale, irrespective of
guantities, or

(b) When the item is manufactured in lowafor sale, irrespective of quantities, or

(c) When an item acquired outside of lowa, but not stocked or manufactured in
lowa, is fairly and reasonably competitive to an item which is stocked in lowa for
sale or manufactured in lowafor sale.

The foregoing statutory provisions and regulation were judicially construed in the case of
Peoples Gas & Electric Co. v. State Tax Commission, 238 lowa 1369, 28 N.W.2d 799 (1947).
Expressly taking note of the rationale of the use tax hereinabove stated, the Court in this case
nevertheless held the lowa use tax applicable to purchases of the company made out of the state
of poles, wires, and transformers which the company maintained had not been, nor were, readily
obtainable in lowa.



In reaching said decision, the Court very carefully distinguished between manufacturing and
servicing on the one hand and distribution on the other, and held that manufacturing and
servicing would, under applicable law, exempt involved tangible personal property from the use
tax, but that mere distribution of tangible personal property in lowa, though purchased in another
state being “not readily obtainable” in lowa, did not fall within the purview of the statutory
exemption. (See also Dain Mfg. Co. v. lowa Sate Tax Commission, 22 N.W.2d 786 (1946); Bay
Bottled Gas Co. v. Michigan Department of Rev., 344 Mich. 326, 74 N.W.2d 37 (1955); City of
Ames v. Sate Tax Commission, 71 N.W.2d 15 (1955); Morrison-Knudsen Co. v. Sate Tax
Commission, 44 N.W.2d 449 (lowa, 1950); Allis-Chalmers Mfg. Co. v. lowa Sate Tax
Commission, 92 N.W.2d 129 (1958); Northern Natural Gas Company v. Lauterbach, 100
N.W.2d 908 (1960); Interstate Oil Pipe Line Co. v. Sone, 36 So.2d 143 (1948); Continental
Supply Co. v. People, 88 P.2d 488 (Wyoming, 1939); Union Portland Cement Co. v. State Tax
Commission, 176 P.2d 879 (Utah, 1947); Zoller Brewing Co. v. Sate Tax Commission, 5 N.W.2d
643 (lowa, 1942); Maryland Glass Corp. v. Comptroller of Treasury, 217 Md. 231, 142 A.2d
570 (1958); Niagara Mohawk Power Corp. v. Wanamaker, 286 App. Div. 446, 144 N.Y.S.2d
458 (1955).)

This case, therefore, constitutes authority for the proposition that even where the statute
expressly provides an exemption from the use tax of tangible personal property purchased in
another state because such personalty is “not readily obtainable’ in the state (expressly based
upon the rationale of use taxes) such rationale is construed most restrictively and the exemption
is confined to the precise limits prescribed in the statute.

Manifestly, where, as in the Nevada Use Tax Law, the statute makes no express provision for
an exemption from the tax of tangible personal property purchased in another state because “not
readily obtainable” in Nevada, the argument of legidlative intent wholly fails, and the well-
established rule of strict construction of tax exemption statutes is decisively controlling.
(Peoples Gas & Electric Co. v. Sate Tax Commission, supra, 28 N.W.2d at page 803, citing
Hale v. lowa Sate Board of Assessment and Review, 223 lowa 321, 271 N.W. 168; 1d., 302 U.S.
95, 58 S.Ct. 102, 82 L.Ed. 72.)

Any contention that the rationale of the use tax, as hereinbefore stated, is inherent in the
Nevada law, even without express exemption provision, must, therefore, fail for the same reason.

In this connection, it may properly be noted that if the Nevada Legislature, which had before it
a thorough-going study “Survey of Sales Taxes Applicable to Nevada,” Bulletin No. 3, Nevada
Legidlative Counsel Bureau, May 1948, when it enacted the Sales and Use Tax Act (Chapter 372
of NRS) had intended to provide an exemption on purchases of tangible personal property made
out of the State, because the personalty was not readily obtainable in the State, it certainly could
have done so. The omission of any such exemption is, therefore, certainly significant and must be
deemed to preclude any contention that the rationale for use taxes is generaly inherent in the
Nevada act and no express exemption provision is statutorily required. (See, however,
corresponding laws of Missouri, lowa, and Arizona, where such exemption is expressly provided
in the statutes.)

The untenability of any claim for exemption from the Nevada use tax on the grounds of “not
readily obtainable” finds complete legal confirmation and support in the case of Missouri Pacific
Railroad Co. v. Morris, 345 SW.2d 52 (Mo. 1961), involving the construction of the Missouri
Use Tax Law. The decision in this case reversed a lower court ruling which had held that the
entire law was unconstitutional because of certain invalid provisions.

Upholding the validity of the Missouri use tax, the Missouri Supreme Court nevertheless
struck down three of the provisions in the 1959 Statute which exempted from the use tax certain
items when not readily obtainable in Missouri. In doing so, the Court said that it could conceive
of no reasonable construction or interpretation of the words “not readily obtainable in Missouri”
as used in the exemption provisions, by which either a taxpayer or the state revenue department
could determine applicability of any of the exemptions at any particular date with any degree of
certainty in innumerable instances. Determination of tax liability at any particular time (under
such proviso) would impose an impossible and an undue burden on any purchaser or enforcing
officer, the Court said. The Court found that it was the plain legislative intent (as expressed in a



severability clause included in the act) that if any exemption was found unconstitutional, then the
use tax should be imposed on any items that had been unconstitutionally exempted. Accordingly,
the Court ruled that after the invalid exemptions were removed the balance of the act remained
valid. (Cf. also Southwestern Bell Telephone Company v. Morris, 345 SW.2d 62 (1961).

In other words, an express statutory provision for exemption from the use tax of tangible
personal property purchased in another state, “when not readily obtainable” within the taxing
state, has been held to be unconstitutional because not susceptible of precise or intelligible
application in circumstances under which it was intended to operate; and, upon its invalidation,
the use tax was held to be properly imposed. The following are some pertinent excerpts from the
Court’sopinion in said Missouri case:

We can conceive of no reasonable construction or interpretation of the words
“not readily obtainable in Missouri” * * * by which either a taxpayer, or a State
officer charged with the enforcement of the Act or the collection of the tax, could
determine applicability * * * to the mentioned property at any particular date or on
any succeeding date with any degree of certainty in innumerable instances.
Determination of tax liability at any particular time would impose an impossible
and an undue burden on any purchaser or enforcing officer. The interpretation of
the words “not readily obtainable in Missouri” as sought to be made by appellants
does not aid us. How would either a taxpayer or an official of the State go about
determining the “combined capacity of Missouri suppliers and manufacturers’ as
to the specific quantity of any particular article obtainable on any day or succeeding
day? How would a taxpayer determine whether or not the “combined capacity of
Missouri suppliers and manufacturers’ as to quantity had not been exhausted within
the hour prior to his purchase of a commodity from without the State? To what
extent would a purchaser have to canvass suppliers and manufacturers within the
State in order to determine whether a desired quantity of an item could be
purchased out of the State and free from the use tax? * * * How would any of these
purchasers or the tax officials determine which of the outstate small purchasers
were subject to tax, or exempt therefrom? In many instances if we assume that a
prospective purchaser could at any time and place in the State in fact determine
whether or not any of the items mentioned * * * was readily obtainable in Missouri
in the quantity desired, nevertheless liability for the tax would be avoidable by a
purchaser by merely buying a larger quantity than the quantity then readily
obtainable at the particular time, and so avoidance of the tax would be at the
election of the purchaser.

The Use Tax Law is, of course, intended to be uniform and applicable
throughout the entire State * * *. The Use Tax Law must further comply with the
congtitutional provisions as to equal protection, due process and uniformity of
taxation upon the same class of subjects. While the mentioned words of the
proviso, “not readily obtainable in Missouri,” isin language that on its face appears
to have a meaning, we think it impossible to give it any precise or intelligent
meaning or application in the circumstances under which the Act was intended to
operate. This Court cannot supply the deficiency, remedy the uncertainty and give
the exception or proviso a precise and definite meaning so that all to whom it was
intended to apply would be able at any particular time and place to determine its
application. See Sate ex rel. Reorganized School Dist. No. 4 of Jackson County v.
Holmes, 360 Mo. 904, 231 S.W.2d 185, 192. The words used cannot be construed
to meet the constitutional objections levelled against them. In such circumstances
the mentioned words must be considered void because vague, indefinite and
uncertain in meaning and application, unworkable and arbitrary. They would
impose an impossible burden on taxpayers and officials to determine applicability
at any particular time and place. 345 S.W.2d, pages 58-60.



On the basis of the foregoing judicia authorities, therefore, we fedl it proper to observe that,
while Courts, generally, are cognizant of the rationale of use taxes, they nevertheless will not
extend the application of such rationale beyond expressed statutory limitations. Moreover, that
even when a use tax statute expressly provides for the exemption from the use tax of tangible
personal property purchased out-of-state because not readily obtainable within the State, thus
expressly incorporating the rationale of the use tax in the statute—it is constitutionally
objectionable because indefinite, uncertain, unworkable, arbitrary, and incapable of uniform
application.

Finally, we cannot help but conclude that where, as in the case of the Nevada Use Tax Law,
there is no express statutory exemption provision relative to tangible persona property purchased
out-of-state and “stored, used or otherwise consumed” in Nevada, there exists no proper legal
basis whatsoever for any clam for exemption from the use tax, merely on the ground of
nonobtainability within the State of Nevada, and apart from any other statutory provisions for
allowance of an exemption or exception.

It is our considered advice, therefore, that the Nevada Tax Commission apply and enforce the
use tax provisions of the Nevada Sales and Use Tax Act in accordance with the foregoing views
and as heretofore administratively construed, and only as specifically qualified by previous
interpretations of said act provided by this office.

As dready stated by us herein, Attorney General Opinion No. 163, supra, does not constitute
or provide legal warrant for any claim for exemption from the Nevada use tax, except as therein
specificaly indicated in respect of bottles utilized as returnable “containers,” a commodity
expressly exempted in the Nevada act, in certain indicated circumstances.

Respectfully submitted,

ROGER D. FOLEY
Attorney General

By: John A. Porter
Chief Deputy Attorney General

OPINION NO. 61-233 COLLECTION AGENCIES; SUPERINTENDENT OF BANKS—
A corporation may be licensed as a collection agency, solely in the corporate name.
Chapter 649 NRS construed.

Carson City, July 20, 1961
Honorable Grant L. Robison, Superintendent of Banks, Carson City, Nevada
Dear Mr. Robison:

Your letter of July 18, 1961, requesting an official opinion from this Department, presents a
guestion of law and statutory interpretation.

QUESTION

Is it permissible under the provisions of Chapter 649 of the Nevada Revised Statutes for the
Banking Department to issue a license to a corporation as a collection agency in the following
manner:

“John Doe and Richard Roe, doing business as American Collection Agency, Inc.”?



CONCLUSION
The question is answered in the negative.
ANALYSIS

Chapter 237, Statutes 1931, was an act to provide for the licensing, regulation and bonding of
collection agencies by the Secretary of State. Section 4 of this act provided for a bond of $1,000,
and designated the coverage and conditions of liability. Under Section 3 thereof, clearly a
corporation could be licensed.

Chapter 105, Statutes 1935, amended Section 4 of the act in such a manner as to broaden the
conditions of bond liability.

Chapter 465, Statutes 1959, amended Chapter 649 NRS, in such a manner as to transfer the
licensing and supervisory authority from the Secretary of state to the Superintendent of Banks,
and to change the bonding requirement from a bond of $1,000 to a bond of $10,000.

Under it is provided that no “person” shall conduct a collection agency, unless
duly licensed under the provisions of the chapter. Under the term “person” is
defined to include a corporation. Under it is provided that the application to the
Superintendent of Banks for alicense, shal ben writing and shall state:

() The name of the applicant together with the name under which the applicant
does business or expectsto do business.

(b) The full business address and residence, including street and number.

(f) In the case of a corporation or voluntary association, the name and residence
address of each of the directors and officers.

Under NRS 649.070 it is provided that the applicant for license shal file with the
Superintendent of Banks with the application for license, the bond in the sum of $10,000, and
that the applicant for the license shall be the principa on the bond.

All of these statutes are compatible with the conclusion that the license may run to the
corporation, asinferred by , M

The principal reason for the conclusion, however, isthat a private corporation isalegal entity,
and as a legal entity it has ownership of property and liability for its contractua and other
obligations. As a legal person a corporation contracts, it sues and is sued in its own name, by its
duly authorized officers. Such being fundamental legal principles of corporate existence, it
becomes clear at a glance that the proposed manner of licensing would not be proper.

Respectfully submitted,

ROGER D. FOLEY
Attorney General

By: D. W. Priest
Deputy Attorney General

OPINION NO. 61-234 EDUCATION, STATE DEPARTMENT OF; SCHOOL
DISTRICTS, UNIVERSITY OF NEVADA; STATE PLANNING BOARD;
DISTRICT ATTORNEYS; CITY ATTORNEYS—Applicable Nevada law as to
jurisdiction and power of State, respecting public construction work of direct concern or
interest to the State, reviewed and construed. Held: Assertion and exercise by sovereign
state of such jurisdiction and power preemptively supersedes and excludes any



encroachment by counties or cities, which would subject any such state construction to
local building code requirements or regulations, or the exaction, from contractors engaged
thereon, of any building permit fees. Reference: Attorney General Opinion No. 201, dated
January 19, 1961, generally in accord herewith, further clarified as to such state exemption
from local building code requirements and regulations.

Carson City, July 21, 1961.

Mr. Byron F. Stetler, Superintendent of Public Instruction, Department of Education, State of
Nevada, Carson City, Nevada

STATEMENT OF FACTS
Dear Mr. Stetler:

Some question has recently been raised concerning the right of a county or municipality to
require compliance by the other, the State, or other political subdivision, with their building code
regulations and requirement of construction permit fees in connection with building projects
undertaken within their respective jurisdictions.

This office has on several other occasions found it necessary to rule, on the basis of authority
hereinafter set forth, that, in respect of the construction by the State Planning Board of any
building for the University of Nevada, or any other state institution, agency, board, department,
or commission, the State, acting through said Planning Board, has complete and plenary
jurisdiction and powers. Therefore, we have further held that state public construction projects
are not subject to the building regulations of a municipal corporation or county within the State
with respect to any buildings which are constructed therein, and that such state preemption
extends to and includes any requirement of building permits or exaction of permit fees by the
appropriate city or county officers charged with the enforcement of local laws regulating building
construction within their respective jurisdictions.

Attorney General Opinion No. 201, dated January 19, 1961, released by this office, dealt with
the question as it pertained to the right of a municipality of the State to require compliance of a
county with the municipality’ s building code regulations and prescribed construction permit fees.
Said Attorney General Opinion reached the conclusion that Washoe County is subject to the
Building Code regulations and fees prescribed by the city of Reno with respect to such
construction as Washoe County might undertake within the limits of the city of Reno. After
reviewing various judicial determinations pertaining to the specific question under consideration,
the writer of said opinion reached the following rationale for his conclusion:

It is apparent from reading the foregoing cases that the mere fact that a political
body is a subdivision of the State is not sufficient to exempt that body from local
building regulations. In addition the applicable statutory framework must show an
intent on the part of the legislature to endow the affected subdivision with authorit
to regulate the mode of construction which it is authorized to undertake.
%44.2%5 * * * generally authorizes Washoe County to construct public buildings.
0es not, however, contemplate regulating the nature of such construction. The
legislature has seen fit to confer this police function upon the City of Reno by virtue
of the provisions of |N R§ %75.559 and the cited charter provisions. * * *

The situation presen y the County of Washoe when it undertakes to
construct public buildings within the City of Reno can be contrasted with a similar
undertaking on the part of a duly authorized department or commission of the State

of Nevada.
(Ed: The writer then quotes the provisions of ER}S_ _3541.152 pertaining to the
functions, responsibilities, and powers of the Nevada e Planning Board in

respect to state public works construction.)



Expressly referring to said Attorney General Opinion No. 201, dated January 19, 1961, the
following statement appears in a memorandum prepared by the City Attorney of Reno for the
benefit of the City’' s Building Department:

N.R.S. 393.110 provides that before School Districts may construct a school
building the plans must be submitted to the State Planning Board and the written
approval of the State Planning Board first obtained. This section does not, however,
prescribe or provide for any standards of construction as to the Ordinances of the
City of Reno—it merely provides that the plans be approved by the State Planning
Board. It does not call for detailed plans and specifications, as does N.R.S. 341.150.

For these reasons it does not appear that the State has preempted the field of
regulating the construction of schools within municipalities. In the absence of such
preemption by the State, and in accordance with Attorney Genera’s Opinion No.

201, other political subdivisions constructing buildings within the City of Reno
must comply with the building regulations as set forth in the Ordinances of the City
of Reno.

Conclusion:

Therefore, contractors desiring to construct buildings for the Washoe County
School District, must submit plans, pay for and obtain a building permit from the
City of Reno.

On the basis of the foregoing Statement of Facts, and the serious issues inherent therein (asto
which additional clarification has been requested from this office), we deem it proper to consider
and render our opinion and advice on the following questions.

QUESTIONS

1. Are state public construction projects subject to municipal or county building regulations
within their jurisdictions, and are contractors engaged in the construction of state public works
obligated to secure building permits and pay permit fees prescribed by municipality or county, in
respect of any state construction project within their respective jurisdictions?

2. Are School Digtricts legally required to obtain building permits and pay building permit
fees prescribed by either a municipality or county within the State, in connection with the
construction of new School District buildings?

CONCLUSIONS

Question No. 1: No
Question No. 2: No.

ANALYSIS

A

With respect to state construction of public projects, the provisions of are
pertinent and significant:

341.150 Engineering and architectural services: Costs, powers of board.

1. The state planning board shall furnish engineering and architectural servicesto
al state departments, boards or commissions charged with the construction of any
state building, the money for which is appropriated by the legislature. All such
departments, boards or commissions are required and authorized to use such
Services.

2. The services shall consist of:



(a) Preliminary planning.

(b) Designing.

(c) Estimating of costs.

(d) Preparation of detailed plans and specifications.

The board may submit preliminary plans or designs to qualified architects or
engineers for preparation of detailed plans and specifications if the board deems such
action desirable. The cost of preparation of preliminary plans or designs, the cost of
detailed plans and specifications, and the cost of al architectural and engineering
services shall be charges against the appropriations made by the legidature for any
and all state buildings or projects, or buildings or projects planned or contemplated
by any state agency for which the legislature has appropriated or may appropriate
funds. The costs shall not exceed the limitations that are or may be provided by the
legislature.

3. The board shall:

(@) Have final authority for approval as to architecture of all buildings, plans,
designs, types of construction, major repairs and designs of landscaping.

(b) Solicit bids for an let al contracts for new construction or major repairs to the
lowest qualified bidder.

(c) After the contract is let, have supervision and inspection of construction or
major repairs. The cost of supervisions and inspection shall be a charge against the
appropriation or appropriations made by the legislature for the building or buildings.
(Emphasis supplied.)

The foregoing statutory provision amply and explicitly indicates the extent and scope of the
complete responsibilities and powers of the State Planning Board, insofar as state construction of
public projects is concerned. The State Planning Board has its own building code governing the
construction of public buildings. Such code is entirely comprehensive and covers every phase of
construction. Local building departments (of county or municipality) are not involved in the
approval of any construction plans and specifications for state public buildings, nor are they
legally authorized to make inspections and disapprove of actual construction in accordance with
such approved plans and specifications, apart from the creation of a nuisance as the result of such
construction. Loca building departments, therefore, neither render nor perform any necessary or
required service of function which would justify the requirement of a permit or the exaction of a
building permit charge in connection with any state public construction project.

The legal authoritiesin support of the foregoing views may be summarized as follows:

1. Unless construction of a state building will result in the creation of a
nuisance, the State is not bound by any local law or regulation unlessit is expressly
statutorily provided that the State is to be bound.

(@) “The State is immune from suit and property purchased or owned by the
State on which they are going to build a public building for governmental purposes
is not subject to a zoning ordinance or building code of a city or county.” Davidson
County v. Harmon, 292 SW.2d 777 (Tenn., 1956).

(b) “However, alegidative grant of police power to a municipa corporation will
not be deemed a cession of the legidative prerogative to govern for itself the
ingtitutions of the state which may be located within such municipality, unless it
may be clearly gathered from the latter act that such was the legisative intent.” 9
Am.Jur. 202, Sec. 6, citing Kentucky Inst. v. Louisville, 123 Ky. 767, 97 SW. 402.

2. County commissioners have only such powers as have expressly been granted
to them and such other powers reasonably inferrible as necessary to effect the
powers expressly granted. State ex rel. King v. Lothrop 05| 36 P.2d 355;
First National Bank of San Francisco v. Nye County, [38 ev { 4, 145 P. 932;
State v. McBride, 31 Nev. 57, 99 P. 705; Sate v. BoerTin, [30 Nev. 473, 98 P. 402;




Office Specialty Manufacturing Co. v. Washoe County, 55 P. 222; 15
C.J—Counties—Sect. 103, Statutory Limitations, p. 457

3. “Most of the courts to which the question has been submitted appear to have
decreed that unless a different intention is clearly manifested, states, municipalities,
the Federal government and other public subdivisions, are not to be bound by the
reguirements of a zoning ordinance, especially where the proposed use is not within
a‘nuisance’ classification and where the buildings are used for ‘ Governmental’ and
not merely for ‘Proprietary’ uses.” Quoted in Green County v. City of Monroe, 3
Wis.2d 196, 87 N.W.2d 827, 829 (1958), citing “The Law of Zoning” by James
Metzenbaum, 2d Edition, Vol. 2, at page 1280; see also, discussion at pp. 1292-
1295 in this authoritative reference relative to the case of City of Charleston v.
Southeastern Construction Co., 134 W.Va 666, 64 SE.2d 676 (1951), cited
hereafter.

4. In the case of the construction of a building by the state board for state
purposes under state authority, the matter is wholly the concern of the state and not
subject to genera state or municipal regulation. City of Milwaukee v. McGregor,
140 Wis. 35, 121 N.W. 642 (1909).

5. A city cannot apply its building codes and regulations to the construction and
maintenance of the state university, even though the university was located within
the city.

A state agency allocated by law the responsibility of performing a governmental
function is not subject to the genera police powers of a municipal corporation.
Board of Regents of Universities, Etc., v. City of Tempe, 88 Ariz. 299, 356 P.2d 399
(1960). See also C. J. Kubach Co. v. McGuire, Pres. of board, 199 Cal. 215, 248
P.676; Village of Larchmont v. Town of Mamaroneck, 239 N.Y. 551, 203 N.Y.S.
957, 147 N.E. 191; Union free School Dist. of Town of Hempstead v. Village of
Hewlett Bay Park, 102 N.Y.S.2d 81, 198 Misc. 932 (1950) affd. 103 N.Y.S.2d 831.

6. Constitutional provisions giving any county, city, town or township, power to
enforce within its limits all local, police, sanitary, and other regulations not in
conflict with general laws, does not confer upon a local unit the power to regulate
the construction of public school buildings. Hall v. City of Taft, 47 Cal.2d 177, 302
P.2d 574 (1956), overruling Pasadena School Dist. v. City of Pasadena, 165 Cal. 7,
134 P. 985.

7. The word “person” in a city building code, providing that no person shall
erect or construct any building or structure without first obtaining a building permit
therefor, does not include a state agency, such as state office building commission,
with respect to the construction of a state office building in the city, in the absence
of an express provisions to the contrary. McQuillin, Municipal Corporations, 3rd
Ed., Vol. 9, Sec. 26.202, citing Charleston v. Southeastern Const. Co., supra.

8. Any contention that the requirement of building permits, and exaction of
building permit charges, is imposed upon contractors and not the State, is
untenable, since such local requirements fundamentally affect the responsibilities,
functions, and powers of the State, the actual principals, for whom contractors are
merely acting as agents. It must be evident that any payment of building permit fees
will be passed on to the state as additional costs.

A subordinate political entity of the sovereign State is not vested with any
inherent taxing power against the State, even indirectly, in the form of exaction of
building permit charges; such taxing power in the subordinate political entity as
against the sovereign State must be express and clearly conferred either by
constitutional or statutory authority, and will not be presumed.

“The genera rule is that while in the absence of any constitutional prohibition
the state may tax its own property, the presumption is always against an intention to
do so, and such property is impliedly immune from taxation unless an intention to
include is clearly manifested. Stated otherwise: When public property is involved,



exemption is the rule and taxation the exception.” See Sate et al. v. Lincoln County

Power District, No. 1, 111 P.2d 528.

Generaly, therefore, insofar as construction of state public works (under the jurisdiction of
the State Planning board) is concerned, we are of the opinion and accordingly hold that state
authority is plenary and is being exercised preemptively against any encroachment by counties or
municipalities, on the basis of their respective local building codes and regulations.

B

We now consider the second question hereinbefore set forth, namely: “Are School Districts
legally required to obtain building permits and pay building permit fees prescribed by either a
municipality or county within the State in connection with the construction of new School
District buildings?’

On this specific question, it appears that, in the city of Reno at least, School Districts have, in
the past, been held exempt from any such requirements and charges. We have been furnished
with, and have before us, the opinion of Samuel B. Francovich, Esq., former City Attorney of
Reno, and also the opinion of Emile J. Gezelin, Esqg., former Washoe County Assistant District
Attorney.

The opinion of the former Assistant District Attorney of Washoe County ruled explicitly that
the Washoe County School District was not required to pay the city of Reno and the city of
Sparks any building permit fee for the construction of new buildings. (Opinion dated June 25,
1957.)

Based upon review of judicial authorities, the former City Attorney of Reno (in an apparently
undated opinion addressed to the then City Engineer of the city of Reno) concluded that the city
of Reno did not have “the right to oblige the State for the payment of fees usually charged private
contractors for permission to build within the City.” It further appears, that in actual practice and,
presumably, on the basis of said City Attorney’s opinion, no permit charges have previously been
exacted of contractors engaged in School District construction projects.

The ruling of the present City Attorney, therefore (partially cited in our above “ Statement of
Facts’), presently seeks to reverse the indicated previous practice by elimination of the
exemption which the Washoe County School District claims as its legal due. We recognize, of
course, that the position of the present Reno City Attorney is evidently predicated upon the
above-quoted excerpts of Attorney General Opinion No. 201, supra.

Because of its statewide implications as to all School Districts, in connection with any new
school construction projects, we deem it proper to review the matter and definitively rule on the
specific question, evidently presently in actual issue as between the Washoe county School
District and the city of Reno.

It is interesting and pertinent to our consideration of this second specific question that the
legal opinion of the former City Attorney of the city of Reno included the following
observations:

* k% %

In 62 C.J.S (pp. 319-320) it is stated that:

“Property of the state is exempt from municipal regulation in the absence of
waiver on the part of the state of its right to regulate its own property; and such
waiver will not be presumed. The municipality cannot regulate or control any
property which the state has authorized another body or power to control. Thus it
has been held under some statutes that, where the legislature has placed the control
of the public schools in boards of education, the municipality has no power to
regulate the construction of public school buildings, but under other statutes
creating school districts a school building within the municipal territory must
comply with the municipal requirements.”

After having read the cases cited as authority for the statement above, this author
has concluded that the definite weight of authority is that when the State has vested



its school district with regulatory and supervisory power, the city is without power
to regulate or control.

The Court, in Pasadena School District v. Pasadena, in considering the present
guestion, had this to say:

“In this controversy, the only question for solution is one of power. Has the city
of Pasadena the power to subject the school district erecting a school building
within its corporate limits, but which also constitutes territory of the school district
to its regulatory building ordinances and building code in the exercise of its police
power? Under the constitution of this state (sec. 11, art. 11) power is conferred
upon every county, city, town, or township to make and enforce within its limits all
such local police, sanitary, and other regulations as are not in conflict with general
laws. Under this constitutional provision the city of Pasadena is vested with
authority to make any such reasonable local police regulations as its legislative
body may deem advisable, controlled only by the limitation that they must not
conflict with any general laws enacted by the legislature on the subject.”

That case was decided in favor of the city on the ground that the State had not
vested its school districts with the power to prepare specifications, regulate and
supervise its own building programs. The Pasadena case, however, seems to be the
only case decided in favor of the city, in controversies of this type, whereas, many
cases of such a nature are recorded.

* k% %

We are in complete accord with the foregoing observations of the former Reno City Attorney
as to the State of California’ s applicable law at the time of his writing said opinion. However, as
we have hereinbefore noted in Item 6 of our summary of legal authority for state exemption from
local building codes and regulations, the Pasadena case was expressly overruled by the California
Courts by the decision rendered in Hall v. City of Taft, supra, wherein it was held that
constitutional provisions giving any county, city, town or township, power to enforce within its
limits all local, police, sanitary, and other regulations not in conflict with general laws, does not
confer upon a local unit the power to regulate the construction of public school buildings. As
additionally observed in Attorney General Opinion No. 201, supra, the Court, in the Hall Case,
supra, properly pointed out that school districts are agencies of the state for the local operation of
the state school system and further added:

Moreover, in connection with the foregoing and as an additional ground why the
construction of school buildings by school districts are not subject to the building
regulations of a municipa corporation in which the building is constructed, is that
the state has completely occupied the field by general laws, and such local
regulations conflict with such general laws, when we consider the activity involved.
(302 P.2d 574 at page 579.)

In reaching this conclusion, the California Court, in the Hall Case, supra, exhaustively
reviewed applicable Californialaw to prove that the public schools (of California) are a matter of
statewide rather than local or municipal concern; and, that their establishment, regulation and
operation are covered by the Constitution and the State Legislature is given comprehensive
powers in relation thereto (302 P.2d 574, pp. 576-578). The California Court, in said case, aso
exhaustively reviewed the scope of jurisdiction and powers of subordinate political entities as
they impinge upon the public school system, and the jurisdiction and powers of the state and
school districts to control the establishment, regulation and operation of the public schools (302
P.2d 574, pp. 576-582). The California Court (302 P.2d 574, at p. 582) then concludes as
follows:

There is no necessity for comparing in detail Taft's building code and the
numerous comprehensive building regulations contained in the Education code and



the rules and regulations of the Division of Architecture, for we have seen the state
has occupied the field. Assaid in In re Means, supra, 14 Cal.2d 254, 258, 260, P.2d
105, 107, 123 A.L.R. 1378, in speaking of the effect of a city ordinance,
establishing standards for plumbers, on a state employee in a city, the state civil
service system provides a comprehensive plan for the selection of state employees
and although the city ordinance does not purport to prescribe the conditions for
state employment, ‘If one who has been employed by the state may not work on
state property within a municipality without the consent of the municipality
obtained after examination, the city has, in effect, added to the requirements for
employment by the state, and restricted the rights of sovereignty. * * *

‘ Although the legidlature has enacted no statute regulating plumbing, if the city’s
ordinance is a valid exercise of power, then one whom the state has examined and
found eligible for employment as a plumber and who has later entered the state civil
service, may be unable to work on state property because he cannot pass the
examination of a city health officer or licensing board. The result is a direct conflict
of authority. Either the local regulation is ineffective or the state must bow to the
requirement of its governmental subsidiary. Upon fundamental principles, that
conflict must be resolved in favor of the state” (Emphasis added.) The same
comments apply to the references in the instant construction contract and
specifications that the building is to be constructed in compliance with local
regulations.

In our opinion, the California Hall Case, supra, from which the above quotations have been
taken, is decisively controlling of the present question.

Asin California, the Nevada public schools aso are a matter of statewide, rather than local or
municipal, concern, and their establishment, regulation and operations are covered by the
Consgtitution of this State, and the State has comprehensive powers in relation thereto (Article X1,
Nev. Const., Chapters 385-394 of NRYS). Like California, the Nevada public school system, under
the State Department of Education (Chapter 385 of NRS), has established School Districts for
local operation (Chapter 386 of NRS). By NRSf 13%32%9}393 the Nevada State Legidature has
vested Boards of Trustees of School Districts with broad and comprehensive powers with respect
to school buildings. Thus, for example, School District Trustees have the power of building,
purchasing or renting schoolhouses and other school buildings (NRS 393.080); to provide for the
rental, purchase or erection of suitable dormitories and dining halsfor high school students, and
their support, maintenance and management ; and to keep public school buildings,
teacherages, dormitories, dining halls, gymnasiums, stadiums and all other buildings in its charge
in proper repair (NRS 393.100).

NRS 393.110[(Approva of plansfor school buildings) provides as follows:

1. Before letting any contract or contracts for the erection of any new school
building, the board of trustees of a school district shall submit plans therefor to and
obtain the written approval of the plans by the state planning board. The state
planning board is authorized to charge and collect, and the board of trustees is
authorized to pay, a reasonable fee for the payment of any costs incurred by the
state planning board in securing the approval of qualified architects or engineers of
the plans submitted by the board of trustees in compliance with the provisions of
this subsection.

2. Before letting any contract or contracts totaling more than $5,000 for any
addition to or alteration of an existing school building, the board of trustees of a
school district shall submit plans therefor to and obtain the written approval of the
plans by the state planning board. The state planning board is authorized to charge
and collect, and the board of trustees is authorized to pay, a reasonable fee for the
payment of any costs incurred by the state planning board in securing the approval



of qualified architects or engineers of the plans submitted by the board of trusteesin
compliance with the provisions of this subsection.

3. No contract for any of the purposes specified in subsections 1 and 2 made by
a board of trustees of a school district contrary to the provisions of this section is
valid, nor shall any public money be paid for erecting, adding to or altering any
school building in contravention of this section. (Emphasis supplied.)

We have carefully investigated actual practice with respect to the involvement of the State
Planning Board and other state agencies with respect to construction of school buildings by
School District Boards of Trustees. Essentially, we have found the following practice in effect:

1. The School District Board of Trustees selects a site for any projected new construction in
accordance with requirements of the State Department of Education. Said site is inspected by a
consultant specialist of the State Department of Education who reports thereon with
recommendations to the State Department of Education.

2. A state-licensed architect is then employed, if the proposed site has the approval of the
State Department of Education. Said architect then coordinates with the State Planning Board in
respect to all requirements for the proposed construction project.

3. Itisuniform and standard requirement of the State Planning Board that construction plans
and specifications, a the very least, comply with al loca building code standards and
regulations.

4. Plans and specifications are submitted to the State Planning Board for written approval in
conformity with above set forth. The State Planning Board, through a state-
licensed engineer, makes a detailed check of plans and specifications in accordance with
established standards and procedures of the state Planning Board.

5. In addition to written approval of the submitted plans and specifications of the State
Planning Board, approval must also be had and obtained from the State Health Engineer.

6. When al requirements from the state level have been satisfied, the project is then
advertised for bids , and the award of the contract is made to the lowest and most
acceptable state-licensed contractor, in accordance with ER? ggglgg The contractor has the
legal status of agent, acting on behalf of the School District, the principal.

7. Inspections and supervision during the course of actual construction is also made by state
qualified personnel.

It is not to be presumed that State Planning Board approval of plans and specifications, in
connection with school construction, is a meaningless and empty formality; rather, it is
professional, substantial, detailed, thorough, complete, and in accordance with applicable
standards and requirements.

The foregoing summary of actual practice relative to School District construction projects

entirely refutes the conclusion expressed in the legal opinion of the present Reno City Attorney
h 0

that “* * * does not * * * prescribe or provide for any standards of constrction

[construction] as to Ordinances of the City of Reno * * *.” Admittedly (as also stated by the
present Reno City Attorney), is not as detailed in its provisions respecting

standards of construction which must be safistied asmﬂ-NR A1.150implies.

In point of actual fact, [NRS 341.150, however, alSO does not prescribe detailed standards of
construction in any respect, but only outlines the scope of the State Planning Board' s jurisdiction,
functions, responsibilities and powers. The Legislature, however, was concerned with a highly
technical field, involving professiona education and training, and the discharge of
responsibilities of a varying and specialized nature, on the part of state-approved and licensed
personnel. To have spelled out in the statute in detailed fashion specific standards of construction
for the many and varying matters necessarily involved in any construction work, would have
entailed incorporating in the statue all, or a substantial portion, of the provisions of the Uniform
Building Code and Regulations. Obvioudly, the Legislature did not deem such detailed provision
of applicable standards to be necessary, properly assuming that detailed standards, as generally
accepted or locally adopted and in effect, should apply. Such, in actual practice, is the case,
insofar as construction by School Districts of the State of Nevada is concerned.



This is amply established as matter of law NR;Sf %ggl.llg) which mandatorily requires written
approval of al plans and specifications by the e Planning Board, a statutory requirement
which also supports our conclusion that the State has seen fit to assert its sovereign power in
respect of school construction and, in consequence, that the State has preempted any and all local
regulation thereof, by requirements specifically connected therewith.

Needless to say, such plenary state power does not prohibit exaction of a business license fee
as applied to contractors, or others, for the privilege of conducting their business or profession
within the limits of a county or municipality.

In our considered opinion the weight of authority, as cogently reviewed and stated in the Hall
Case of Cadlifornia, supra, amply and decisively supports our conclusion as to the second
guestion herein stated.

The specific rule of Community Fire Protection District v. Board of Education, 315 SW.2d
873 (Mo.) (cited in Attorney General Opinion No. 201, supra) is inapplicable herein. To the
extent that said prior Attorney General Opinion No. 201, supra, may have implied the contrary,
and resulted in the conclusion reached by the Reno City Attorney that “* * * contractors desiring
to construct buildings for the Washoe county School District, must submit plans, pay for and
obtain a building permit from the City of Reno,” we reject such conclusion, merely on the basis
of Attorney General Opinion No. 201, supra, as unjustified.

We are satisfied that our foregoing conclusions are not only in accord with applicable Nevada
constitutional and statutory provisions of law, but are also preponderantly supported by the great
weight of judicial authority. Great as may be the need of counties and municipalities for the
additional revenue to be derived from the requirement and exaction of construction permit fees,
the public interest and concern is, in fact, greater and paramount. Conflicts and confusion would
result from divided jurisdiction and powers as between the State (and School Districts) and
governmental subsidiaries in respect of any and all state construction, which is of statewide
interest and concern. There cannot—there must not—be any such conflict of jurisdictional
powers. Where it appears, it should and must be resolved as the California Court ruled in the Hall
Case, supra:

* * * Upon fundamental principles, that conflict must be resolved in favor of the
state. * * * (302 P.2d 574, at p. 582.)

We trust that our foregoing opinion sufficiently answers the specific questions herein
considered, and affords satisfactory clarification of the legal issues involved.

Respectfully submitted,

ROGER D. FOLEY
Attorney General

By: John A. Porter
Chief Deputy Attorney General

OPINION NO. 61-235 AGRICULTURE, DEPARTMENT OF—Bond under federal law (7
U.S.C. Sec. 204) to protect unpaid sellers of livestock, will not exempt local dealer from
requirement of licensing and bonding under Chapter 576 NRS, unless such dealer can show
that his purchases are for interstate shipment exclusively. [NRS 576.140, subsection 4,
construed. -

Carson City, July 31, 1961



Dr. John L. O'Harra, Director, Division of Anima Industry, Department of Agriculture, P.O.
Box 1209, Reno, Nevada

STATEMENT OF FACTS

Dear Dr. O' Harra:

Prior to April 6, 1961, under the provisions of dealers, brokers and commission
merchants in livestock (with certain exceptions hereinafter mentioned) were required to be
licensed by the State Board of Stock Commissioners. Under NRS 5/6.040] a necessary
prerequisite to the issuance of license was the filing of a bond with the sald Board in the amount
of $5,000, conditioned upon compliance with the provisions of Chapter 576 NRS, and full
payment for all livestock and farm produce. Section 576.140 in part provided:

576.140 This chapter shall not apply to:

3. Any farmer or rancher purchasing or receiving livestock for grazing,
pasturing or feeding on his premises and not for immediate resale.

4. Operators of public livestock auctions as defined in and all
buyers of livestock at such auctions at which the livestock auction Ticensee does not
control title or ownership to the livestock being sold or purchased at such auctions,
and any person subject to and operating under a bond required by the United States
pursuant to the provisions of the Packers and Stockyards act (7 U.S.C. Sect. 204)
and the regulations promulgated thereunder. All persons exempted by the
provisions of this subsection shall register annualy with the board, giving the
location of their place of business, the number of their license and bond and the
expiration date thereof. The board may charge a fee sufficient to defray the expense
incident to such registration.

* * %

Section 204, 7 U.S.C. provides the following:

204. The Secretary may require reasonable bonds from every market agency and
dealer, under such rules and regulations as he may prescribe, to secure the
performance of their obligations, and whenever, after due notice and hearing, the
Secretary finds any registrant insolvent or has violated and provisions of this
chapter he may issue an order suspending such registrant for a reasonable specified
period. * * *.

Prior to the effective date of Chapter 304, Statutes 1961, p. 493 (approved April 6, 1961), the
State Board of Stock Commissioners, under the provisions of [NRS 5/6.140, subsection 3, did not
require those persons already bonded under the provisions of 7 U.S.C. Section 204, to be licensed
or bonded under the provisions of

Chapter 304, Statutes 1961, amended subsections 3 and 4 of to provide the
following:

3. Any farmer or rancher purchasing or receiving livestock for grazing,
pasturing or feeding on is premises within the State of Nevada and not for
immediate resale.

4. Operators of public livestock auctions as defined in and all
buyers of livestock at such auctions at which the public livestock auction licensee
does not control title or ownership to the livestock being sold or purchased at such
auctions, and any person buying for interstate shipment only, and subject to and
operating under a bond required by the United States pursuant to the provisions of



the Packers and Stockyards Act (7 U.S.C. Sect. 204) and the regulations
promulgated thereunder. * * *. (Emphasis supplied to reflect the new material.)

QUESTION

Is a dealer, broker or commission merchant of Nevada, who is duly bonded pursuant to the
provisions of 7 U.S.C. Sect. 204, required to be licensed and bonded under the requirements of
NRS 576.020|and 576.040] if unable to show to the State Board of Stock Commissioners that the
Ivestock heis buyingistor interstate shipment only?

CONCLUSION

Yes, the burden is upon him to so show, and if unable to do so, he must be licensed and
bonded.

ANALYSIS

Prior to the 1961 amendment, the exemption from the provisions of the chapter, under
subsection 3, in no respect depended upon whether or not the dealer, broker or
commission merchant, intended his purchase when made for interstate shipment only. Under the
law then existing, if the broker, dealer or commission merchant, was bonded under the federal
law (7 U.S.C. Sect. 204), his right to exemption from state licensing and bonding under the
provisions of the statute was clear. This right did not depend upon whether he intended to
dispose of the property by interstate commerce or otherwise.

However, under the present provision, if such person is bonded under the federal law, he is
not entitled to be exempted from the provisions of Chapter 576, unless he can also show that his
buying of livestock isfor “interstate shipment only.” If the aternative construction were adopted,
it would render the language, “buying for interstate shipment only,” entirely ineffectual and
nugatory.

It is also true that the requirement of licensing and bonding by the State Board of Stock
Commissioners, in those cases in which the purchaser cannot show that the purchase is for
interstate shipment only (as to which the purchaser is bonded under the federal law), is not
limited to those who buy at livestock auctions. It includes those who buy at auctions, as well as
those who buy otherwise.

Respectfully submitted,

ROGER D. FOLEY
Attorney General

By: D. W. Priest
Deputy Attorney Genera

OPINION NO. 61-236 MUSEUM, NEVADA STATE; PUBLIC OFFICERS—When the
salary of a statutory officer is fixed by the Legidature it is beyond the power of the
appointive authority to increase or diminish the salary so fixed.

Carson City, August 2, 1961

Honorable Clark J. Guild, Chairman, Board of Trustees, Nevada State Museum, Carson City,
Nevada.



STATEMENT OF FACTS
Dear Judge Guild:

The Nevada State Museum was created by Chapter 159, 1939 Statutes of Nevada, and as
amended is regulated by the provisions of Chapter 381 NRS. Prior to February 23, 1961, Section
381.130 provided:

381.130 The director of the Nevada state museum shall receive an annual salary
of $7,260.

The legislative session commencing in January, 1961, received A. B. 10, which if enacted in
the original form would only have repealed NR 1.130} Had this bill in the original form been
enacted and approved, the Board of Trustees would have been authorized, pursuant to subsection
1 of NRS ?g_l.l%g to fix the salary of the Director. subsection 1, prior to the

amendment 0 1 provided:

381.120 1. The board of trustees shall have the power to employ and fix the
duties, powers, compensation and conditions of employment of the director and all
curators, assistants, janitors, laborers, guards and employees of the Nevada state
museum. (Emphasis supplied.)

The Legislature of 1961 declined to pass A. B. 10 in its original form, but amended it. As
amended it was approved into law on February 23, 1961, as Chapter 27, Statutes of Nevada
1961. Said Chapter 27 repeals NRS 381.130] and amendsto provide, in part, the

following:

381.120 1. Except as provided in subsection 2, the board of trustees shall have
the power to employ and fix the duties, powers, compensations and conditions of
employment of the director and all curators, assistants, janitors, laborers, guards and
employees of the Nevada state museum.

2. The annual salary of the director of the Nevada state museum shall be fixed
in an amount not to exceed $7,920.

3. The staff of the Nevada state museum shall be in the unclassified service of
the state, but the custodial, clerical and maintenance employees of the museum
shall bein the classified service.

* * %

QUESTION
Is the Board of Trustees of the Nevada State Museum authorized to increase the salary of its
Director above the amount provided by it being understood that any sum in excess
of $7,920 would be provided from private Tunds, donated to the Museum for that purpose?
CONCLUSION
We have concluded that the question must be answered in the negative.
ANALYSIS
Under the provisions of the Board of Trustees of the Nevada State Museum is

authorized to accept, in the name of the State, gifts of money or property, and “to accept and
apply al sums, donations and property, subject to the terms and conditions of the donor, * * *.”



Nonetheless, it is clear that the Board does not have the authority to accept sums of money
with the assurance to the donor that they will be spent to augment the statutory salary of the
Director.

When one considers the history of A. B. 10, heretofore mentioned, it is clear that the
Legidlature intended, by the amendements [amendments] made in the bill, not only to fix the
salary of the Director, but also to withhold from the Board the authority to pay to the Director a

salary in excess of $7,920.
would appear to prevent and preclude a contract by the board with the Director

by which-asum in excess of $7,920 per annum would be paid as salary, even though the excess
would not be provided by the State. provides:

281.127 Unless otherwise provided by law, no public officer or employee
whose sdlary is set by law, whether or not he serves the state in more than one
capacity, may be paid more than one salary for all services rendered to the state,
except for salaries for any ex officio duties he may be required by law to perform.

It might be argued that does not preclude the expenditure of private funds to

increase the salary of a public officer whose salary is fixed by statute. But the cases hold that,
except for constitutiona officers whose salaries are fixed by the Constitution (Shamberger v.
Ferrari, 314 P.2d 384), the power of the Legislature in respect to statutory officesis
very broad, inclfuding the power to fix salaries, which may not be modified either by an increase
or decrease on the part of an appointing authority.

When the salary of an officia isfixed by law, it is beyond the power of those by whom he has
been employed to agree upon some other figure, or to affect it in any way. People v. Board, 75
N.Y. 38; Kehnv. Sate, 93 N.Y. 291; Emmitt v. Mayor, etc., 28 N.E. 19.

In Phillips v. Graham County (Ariz. 1915), 149 P. 755, the Court said:

The board has no power or authority to pay less or more than the Legislature has
provided as compensation to an official.

In Ballangee v. Board of County Commissioners (Wyo. 1945), 212 P.2d 71, a county treasurer
had been appointed to fill a vacancy in office, and having agreed to accept $2,000 per year when
the statutory salary was $2,500, accepted the lesser sum for the remainder of the term, and then
sued for the unpaid statutory sum. The Court quoted approvingly from Rothrum v. Darby, 345
Mo. 1002, 137 S.W.2d 532 at 536, as follows:

An even more vital ground is, that public office, and compensation therefor, is
not and must not become a matter of contract. Mechem on Public Offices, secs. 463
and 855. Public offices and positions belong to the people and not to officers upon
whom they confer appointive power. 22 R.C.L. 377-379, secs. 9-11. The
qualifications, tenure and compensation therefor must be determined by the people
or the people will lose control of their government. This must be done by the
representatives the people have authorized to act for them, unless the people
themselves have determined these matters by writing them into the Constitution.

The reasons given by the Missouri Court would appear to apply with equa force when the
effort of the appointive power is to increase the statutory salary, and particularly when the
Legidlature has, as here, declined to confer upon the appointive power the authority to set the
salary of the Director.

We are satisfied that the conclusion is correct from a practical standpoint for if individual
boards or commissions (the governing body by any name) could take contributions from the
public to augment salaries clearly fixed by the Legidature, the Legisature would lose control,
and great confusion and inequities would result.



Respectfully submitted,

ROGER D. FOLEY
Attorney General

By: D. W. PrRIEST
Deputy Attorney Generd

OPINION NO. 61-237 STATE LANDS—State of Nevada may obligate itself for so long as
may be necessary to provide protection to public for low-level radioactive waste disposal
operations in Nye County, Nevada.

Carson City, August 14, 1961

Honorable Hugh A. Shamberger, Director, Department of Conservation and Natural Resources,
State Office Building, Carson City, Nevada.

STATEMENT OF FACTS
DEAR MR. SHAMBERGER:

Chapter 374 of NRS enacted by the 1961 Nevada Legislature provided that the Director of the
State Department of Conservation and Natural Resources may, with the approva of the
Governor, obtain and lease certain lands situate in Nye County, Nevada for the purpose of
providing areas to dispose of low-level radioactive waste materials by burial, and for related
purposes. No such lease or agreement shall extend for more than 99 years. All such lands shall be
closed to the public during the term of such lease or agreement and thereafter until all danger to
public health arising from such use no longer exists.

Pursuant to said legidation, the Director instituted proceedings to acquire 80 acres, more or
less, from the Federal Government, for the purposes set forth in the act.

The Nuclear Engineering Company, a private radioactive waste disposal firM, has made
application for alease for the maximum term of 99 years. Inasmuch as the State of Nevada has
not yet obtained the required lands from the Federa Government, the Director of the Department
of Conservation and Natural Resources supplied the Nuclear Engineering Company with a letter
of intent which letter set forth that subject to regulations of lease terms to be yet worked out, the
State of Nevada did intend to enter into a long-term lease with the Nuclear Engineering
Company.

Thereafter, the Nuclear Engineering Company through its counsel, Mr. Robert McDonald,
proposed certain questions as to the authority of the State of Nevada to enter into such alease or
agreement. Request was made that these questions be answered by the Attorney General’s office.
The questions and answers thereto are as follows:

Question No. 1.

Assuming a lease, and/or an agreement, in accordance with the statutes, was entered into and
the statute was later repealed, or amended, would it in any way affect an existing lease or an
agreement?

Answer No. 1.

If the State of Nevada entered into a lease and/or agreement with Nuclear Engineering
Company or some other concern for the lease of lands for the disposal of low-level radioactive
waste material and the statute authorizing the lease was later repealed, it would have no effect on
the existing lease. Any such repealing statute could not impair an existing contract.

Question No. 2.



That in the event there was not enough money in the continuing fund, as set forth in Section 5
of the act, would the money be available from the State’s general fund for the purpose of paying
the costs of protection of the property?

Answer No. 2.

In the event there was not enough money in the continuing fund, as set forth in Section 5 of
the act, money would not be available from the State’s general fund for the purpose of paying
costs of protection of the property. At least such would be the case under present law. However,
the state intends to protect itself against this possibility by proper bond or other type of indemnity
in the lease agreement.

Question No. 3.

In the event the property was leased, or obligated by an agreement, either to the Nuclear
Engineering Company, or some other company, and that particular company defaulted or
discontinued its business operations, would the State of Nevada in that event continue to protect
the public health arising from radioactive materials until such danger no longer exists?

Answer No. 3.

If the lessee defaulted and discontinued to operate the property, the State of Nevada would
continue to protect the public against any danger to health. Again, the State of Nevada intends to
protect itself against this possible situation in the lease agreement.

Question No. 4.

There is the possibility that a situation could arise whereby the A.E.C. would have to take the
property for the purpose of protecting the public. However, by setting up proper safeguardsin the
lease, we do not at the moment see how this could happen. It would depend on the type of bond
or other indemnity instrument that could be obtained to protect the State and the A.E.C. against
this possibility.

Question No. 5.

In reading A. B. 444, do you feel that there is any possibility of the State of Nevada becoming
alicensee of the A.E.C. and have them enter into a contract with a private company for the burial
of waste material and would the State of Nevada have the authority to sign an agreement with the
AEC.?

Answer No. 5.

Under A. B. 444 or any other present legislation, we do not believe that there is any possibility
of the State of Nevada becoming alicensee of the A.E.C.

Question No. 6.

Are there any other statutes that should be considered before final arrangements have been
made with a private contractor that would possibly alter, or conflict with, A. B. 4447

Answer No. 6.

The only statutes that must be considered along with A. B. 444 concerns public health and that
ismentioned in A. B. 444.

Thereafter, the Director of the Department of Conservation and Natural Resources requested
an official opinion from the Attorney General pertaining to the authority of the State of Nevada,
under present legislation to bind itself for so long as may be necessary to protect the public from
possible hazards as aresult of proposed radioactive waste disposal operations.

QUESTION

Can the State of Nevada, pursuant to said law, obligate the State of Nevada for so long as it
may be necessary with the duty to protect the public from possible dangers from the burial area
even though waste disposal operations may cease long before the termination date of the lease?
And, even though the lease may expire its terms, can the State of Nevada obligate itself to protect
the public from the area thereafter?

CONCLUSION



The State of Nevada can obligate itself for so long as may be necessary to protect the public
from any possible dangers resulting from the disposal of low-level radioactive waste materials
even though waste disposal operations may cease prior to the expiration date of any lease or
agreement with private waste disposal firms, and can obligate itself for infinity to protect the
public after the termination of the lease or agreement.

ANALYSIS
Chapter 374 of NRS, Section 4, subsection 3, provides:

All such lands used as provided in subsection 1 shall be closed to the public,
in such manner as the director of the state department of conservation and natural
resources shall prescribe, during the term of such lease or agreement and thereafter
until al danger to public health arising from such use no longer exists.

Section 5, subsection 3, provides:

Moneys in the radioactive materials disposal fund shall be used to pay the
purchase price, as determined by appraisal, of the lands described in section 2 of
this act, and for any other expenses necessarily incurred by the director of the state
department of conservation and natural resources in carrying out the provisions of
this act, including the costs of providing such protection at the termination of any
lease or agreement as may be necessary in the interests of public health and welfare.

Both of the above-quoted sections of the law authorizing the lease or agreement of state lands
for the purpose of disposing of low-level radioactive waste materials make specific provisions
for and take cognizance of the possibility that any lease or agreement entered into by the State of
Nevada with a private individual or firm for waste disposal operations may, for one reason or
another, the human element not to be discounted, terminate at any time prior to the expiration of
the maximum term of the lease, whether it be for 99 years or a lesser period of time. And, even
though the lease or agreement be for the maximum term of 99 years, this specific law
contempl ates that safeguards for the safety of the public will be necessary thereafter. Our present
knowledge of uses and effects of radioactive material and radioactive wastes is somewhat
limited, and at present it is thought that a given package of radioactive waste material that might
be buried today will dissipate itself in perhaps 100 years. If that were true, a package buried in
the 99th year of the lease would not dissipate itself for another 100 years. Therefore, the
Legidlature, in its wisdom, provided that the Director of the State Department of Conservation
and Natural Resources may, in the lease or agreement, provide for such protection at the
termination of any lease or agreement as may be necessary in the interest of the public health and
welfare.

Respectfully submitted,

ROGER D. FOLEY
Attorney General

OPINION NO. 61-238 ARCHITECTURE, NEVADA STATE BOARD OF—Applicable law
construed as rendering invalid and unenforceable in Nevada, contract documents between
an out-of-state architect, unregistered in Nevada, and an owner who engages said
architect’s services for construction work in Nevada. Pending enactment of express
legidation therefor, Board held authorized to promulgate an appropriate rule or regulation,
under its rulemaking power, requiring the prior qualification and licensing of out-of-state



architects in respect of their professional services relating to construction work which is to
be performed in Nevada.

Carson City, August 21, 1961

Mr. Raymond Hellman, Secretary-Treasurer, state Board of Architecture of Nevada, 137 Vassar
Street, Reno, Nevada.

STATEMENT OF FACTS
Dear Mr. Hellman:

It is indicated that the Nevada State Board of Architecture (NSBA) has had considerable
difficulty during the past several years in connection with the registration of Nevada of registered
architects of other states, prior to their acceptance of commissions in the State of Nevada. In
many instances, out-of-state registered architects have made no attempt whatsoever to contact the
NSBA and have proceeded to draw plans and specifications for construction projects in Nevada.

The NSBA is properly concerned with the matter briefly outlined above, particularly because
out-of-state registered architects, in drawing plans and specifications for construction of
buildings in the State of Nevada, may not adequately contemplate and make suitable provisions
for necessary allowances or tolerances contingent upon the occurrence of earthquakes, and their
effect, in the State of Nevada.

We are informed that when the NSBA learns of the employment of such out-of-state
registered architects in connections with Nevada construction projects, and notifies them of the
licensing requirement for practice of architecture in Nevada, notwithstanding their being licensed
in some other state, they usually comply and apply for a Nevada license. However, because there
IS no assurance that al out-of-state architects make compliance with Nevada law respecting
licensing or registration in Nevada, prior to acceptance of commissions for services pertaining to
construction work in Nevada, protection of the public interest, as legidatively intended by
enactment of Chapter 623 of NRS, is, or may not be, completely or satisfactorily effected.

QUESTIONS

1. Are contract documents between an architect, registered in another state but unlicensed in
Nevada, and an owner who engages said architect’s services for the construction or erection of a
building in the State of Nevada, legal ?

2. Is there any present legal basis which would enable the NSBA to prevent or enjoin
construction work being performed in the State of Nevada by out-of-state architects until and
unless they are in compliance with Nevada licensing requirements for the practice of architecture
in this State?

CONCLUSIONS

Question No. 1: Generdly, and as herein indicated, No.
Question No. 2: As herein outlined, Yes.

ANALYSIS

NR .010| (Purpose of chapter), as a proper exercise of the State's police power, provides
as folTows.

The purpose of this chapter is to safeguard life, health and property, and to
promote the public welfare.



INRS 623.020](“ Architect” defined) provides as follows:

An architect is defined as a person who is qualified to practice architecture under
the provisions of this chapter.

INRS 623.040](“ Practice of architecture” defined) provides as follows:

The practice of architecture is defined as the holding out to the public of services
embracing the scientific, aesthetic, and orderly coordination of all the processes
which enter into the production of a completed building, performed through the
medium of unbiased plans, specifications, supervision of construction, preliminary
studies, consultations, evaluations, investigations, contract documents, and oral
advice and direction.

(Enforcement of chapter provisions; expenses), insofar as here pertinent,
provides.

1. The board shall be charged with the duty of enforcing the provisions of this
chapter.

* * %

INRS 623.180(Issuance of certificates, registered architects) provides as follows:

1. No person shall practice architecture in the State of Nevada without having a
certificate issued to him under the provisions of this chapter.

2.  Whenever the provisions and requirements for registration under the
provisions of this chapter have been fully complied with and fulfilled by an
applicant, the board shall issue to the successful applicant a certificate as a
registered architect.

3. The certificate shall be synonymous with registration with a serial number
and seal. Any person who is issued a certificate may practice architecture in this
state, subject to the provisions of this chapter and the rules and regulations of the
board.

4. The unauthorized use or display of a certificate of registration shall be
unlawful.

INRS 623.190|(Qualifications of applicants) provides as follows:

Any person, who is at least 21 years of age and of good mora character, may
apply for academic and technical examination for certificate and registration under
this chapter, but, before being admitted to the technical examination, shall submit
satisfactory evidence of having completed a 4-year course in and graduated from a
high school approved by the board, or the equivalent thereof.

NRS 623.210] (Acceptable qualifications in lieu of examination) provides that the board may,
in Treu of al examinations, accept satisfactory evidence of one of severa aternative
qualifications, including:

* * %

(b) Registration and certification as an architect in another state or country where
the qualifications required are equal to those required in this chapter at the date of
application.

2. Any architect who has lawfully practiced architecture for a period of 10 or
more years outside this state, except as provided in paragraph (b) of subsection 1,



shall be required to take only a practical examination, the nature of which shall be
determined by the board.

INRS 623.230|(Official register of certificates of registration) provides:

The secretary of the board shall keep an official register of all certificates of
registration to practice architecture issued under the provisions of this chapter, and
of the renewals of the same as provided of in this chapter. The register shal be
properly indexed and shall be open for public inspection and information.

290 relate to the procedure and grounds for revocation of certificates.
523,300

makes provisions for the issuance of a new certificate after revocation of a certificate.

INRS 623.330| (Exemptions) provides as follows:

The following shall be exempted from the provisions of this chapter:

1. Engaging in architectural work as an employee of a registered architect;
provided, that the work may not include responsible charge of design or
supervision.

2. Practice of architecture by any person not a resident of and having no
established place of business in this state as a consultant associate of an architect
registered under the provisions of this chapter; provided, that such nonresident is
qualified for such professional service in his own state.

3. Practice of architecture solely as an officer or as an employee of the United
States, or of alicensed contractor in this state.

4. Practice of architecture by any person who is a licensed architect in another
state or country whose laws regulating the practice of architecture are recognized by
the National Council of Architectural Registration Boards; provided, that al fees
required by the provisions of this chapter are paid by such person.

5. A draftsman who does not hold himself out to the public as an architect.

6. A professional engineer registered under the provisions of Chapter 625 of
NRS.

_M 00| constitutes violations of any provisions of the chapter misdemeanors subject to
fine, and provides for injunctive relief in favor of the Board whenever any person “* * * has
engaged or is about to engage in any acts or practices which constitute or will constitute an
offense against this chapter * * *.” authorizes District Attorneys to prosecute
violations of the chapter.

The foregoing most relevant excerpts from applicable law are deemed sufficient evidence of
the comprehensive measures which the State, in exercise of its inherent police powers, believed
necessary for the safeguarding of life, health and property, and promotion of public welfare and
interest. Requirement of a license of any person desiring to offer his professional services as an
architect to the public, in respect of the construction of any building in Nevada, manifestly, is
essential to fulfillment of the legidative purpose, namely: protection of the public, by preventing
incompetent persons from assuming to act in the particular capacity of architects. (A.G.O. No.
781, July 22, 1949.)

The effect on a contract of a failure on the part of an architect to procure a license has been
stated as follows:

Statutes requiring a person to secure a license before engaging in a particular
business or profession may expressly or by necessary implication render any
contract for services void when entered into by one who has not procured the
required license. Generally, however, the purpose of the legislature in enacting
occupational license statutes is deemed controlling in the determination of the



validity or enforceability of such contracts. The effect of the failure of an architect
or one holding himself out as an architect to procure a license to practice his
profession on the validity and enforceability of a contract for his services or upon
his right to recover for services rendered seems to depend upon the purpose of the
legislature in requiring the license. If the purpose in requiring a license is to furnish
protection to the public by preventing incompetent persons from assuming to act in
a particular capacity, the contract of an unlicensed person isinvalid. Accordingly,
the rule has been laid down that the failure of one holding himself out as an
architect to procure a license required for public protection and to bar those lacking
in the requisites of learning and skill precludes recovery for professiona services
rendered in his capacity as an architect. Nor is his contract rendered enforceable by
virtue of the fact that his employer was informed that he did not have a license, or
that the public authorities had never enforced such requirement, or that the
employer had accepted the building as substantially free of defects. Some courts,
however, have taken the view that under a statue making it a misdemeanor to
practice without a license or a certificate, a contract made before obtaining such
license or certificate is not thereby rendered void, but that it is necessary to obtain
the certificate before performing the contract. In this connection it may be observed
that most statutes which require architects to procure licenses make it a
misdemeanor for one to practice the profession without first procuring the required
license. 3 Am.Jur. 999, Section 4, and footnote citation; Annotations: See 30 A.L.R.
851; 42 A.L.R. 1228; 118 A.L.R. 651, et seq. (Emphasis supplied)

Our review of the cases definitely shows that the magjority view and weight of judicial
authority holds that the failure to procure a required license renders an architect’s contract with
an owner invalid and unenforceable.

The rationale of the majority rule has been stated as follows:

“Where the law does not contain the prohibition, but imposes a penalty for
its violation, it seems to be generally held that the penalty implies the prohibition *
* * |t would seem to be somewhat anomalous to have a court exercising crimina
jurisdiction pronounce a man a crimina and inflect the penalty of the law on him,
and then turn around and, sitting as a civil court, let the same man reap the benefit
of the same act for which it had just punished him.” (Quoted in 118 A.L.R. 650,
citing Ronaldson v. Moss & Watkins (1930) 13 LaApp. 350, 127 So. 467.)

The question then arises as to whether, and to what extent, if any, such invalidity of contract
would apply to nonresident architects, duly licensed in their own states but not in Nevada, who
render architectural services in respect of construction work to be performed in the state of
Nevada.

If the contract between the out-of-state architect and the Nevada resident, pertaining to
construction work in Nevada, were executed in the State of Nevada, Nevada law would
undoubtedly, under contract law, govern the validity of such contract, since this State would be
the locus of the making of said contract and the place of its performance.

But what if the contract were entered into in the state of the architect’s residence or place of
business and where he is duly licensed to practice his profession, even though performance of the
contract were in Nevada where the architect is not so licensed? In such case, the contract would
undoubtedly be valid in the state where made, and, therefore, enforceable in said state. But it
would still be contrary to the public policy of the State of Nevada, and, therefore, invalid and
unenforceable in Nevada. Such, briefly, is our view of the right of the parties as between
themselves.

We next consider whether the Nevada State Board of Architecture may legally prevent or
enjoin construction work in the State of Nevada by out-of-state architects who are unlicensed in
Nevada.



RS 623.330} paragraph 4, is particularly pertinent to such question. Clearly, if the out-of-
state architect 1S licensed in a state which is recognized by the National Council of Architectural
Registration Boards, and such architect paid all required fees prescribed by Chapter 623 of NRS,
he would be in compliance with Nevada law, and the NSBA could not prevent or enjoin the
performance of construction work by said architect in Nevada. In short, the exemption of
b23. would apply to the out-of-state architect, and the NSBA would be without Tega
authority to prevent or enjoin his practice of architecture in Nevada

In our view, and because of the need for provision of necessary allowances and tolerances
against contingent earthquakes in Nevada, legidative intent and purpose in prescribing the
licensing of architects, would be nullified by allowance of such exemption, merely upon payment
of the scheduled fees state in the law. The NSBA must, in the public interest, review, approve,
and license out-of-state architects taking commissions for professional services to be performed
in Nevada, prior to execution of their work in the design, and plans and specifications for
construction work in Nevada.

An explicit provision in Nevada law, so regulating the prior qualification and licensing of out-
of-state architects with respect to their preparaton and submission of plans and specifications for
the construction of any building in Nevada, would, of course, be most desirable in such
connection. However, in the absence of such express statutory provision, it is our considered
opinion that the NSBA is not helpless to give effect to manifest legidlative intent and purpose of

protecti ni Nevada owners contemplating new construction work in this State.

NRS 623.140| (Election of officers; rulemaking powers of board), insofar as here pertinent,
provides asfollows:

Within 30 days from and after the date of their appointment, the board shall:
3. Formulate and adopt such other rules and regulations as may be necessary
and proper, not inconsistent with this chapter.

The adoption by the NSBA of a rule or regulation which would subject out-of-state architects
to prior proper qualification and licensing in Nevada (an earthquake state), before they could
undertake any commission for architectural servicesin connection with any construction work in
Nevada, would not be an unreasonable requirement under the State’s sovereign police powers.
Nor, in our opinion, would such arule or regulation be inconsistent with the exemption accorded
out-of -state architects by , paragraph 4.

The contingent occurrence of earthquakes in Nevada is an additional factor not contemplated
in the accorded exemption. While such exemption is presently absolute, if the condition
contained therein is complied with, the NSBA does have the legal authority, by promulgation of
rule or regulation, reasonably to prescribe additional conditions otherwise consistent with
indisputable legidative intent and purpose of fully protecting the public, i.e., Nevada owners and
others who might be affected by improper construction work in Nevada.

Pending enactment of appropriate legislation which will expressly contemplate the problem
herein considered, we respectfully suggest that the NSBA is obligated to resolve the same, as
best it presently can, by promulgation of an appropriate rule or regulation. With promulgation of
such rule or regulation, the NSBA would then be authorized to take action pursuant to
623.360]and 23.370]

Respectfully submitted,

ROGER D. FOLEY
Attorney General

By: John A. Porter
Chief Deputy Attorney General



OPINION NO. 61-239 PUBLIC EMPLOYEES RETIREMENT BOARD; COMMUNITY
PROPERTY—A spouse of a member of the Public Employees Retirement System, or
other person, may effectually claim an interest in the trust moneys deposited with the Board

under its retirement system, by such member, contingent upon the application and

qualification of the member to withdraw the fund under the provisions of NRS Z§§4%9

and an appropriate court order of disbursement. NRS 123.240-286.670-286.430 consirued.
Carson City, August 21, 1961

Mr. Kenneth Buck, Executive Secretary, Public Employees Retirement Board, P.O. Box 637,
Carson City, Nevada.

STATEMENT OF FACTS
Dear Mr. Buck:

The regular session of the Legislature of 1947 enacted Chapter 181. p. 623, which created the
Public Employees Retirement System. The system thus created requires certain of the public
employees of the State of Nevada and of participating political subdivisions to become members
of the system and to contribute thereto by payroll deductions. Section 24 of the original act, now
effective March 27, 1947, contained provisions pertinent to the present inquiry.

IS section, 1n part, provides:

286.670 1. The right of a person to a pension, an annuity, a retirement
allowance, the return of contributions, the pension, annuity or retirement alowance
itself, any optional benefit or death benefit or any other right accrued or accruing to
any person under the provisions of this chapter, and the money in the various funds
created by this chapter, shall:

(a) Be exempt from all state, county and municipal taxes.

(b) Not be subject to execution, garnishment, attachment or any other process.

(c) Not be subject to the operation of any bankruptcy or insolvency law.

(d) Not be assignable.

* * * (Emphasis supplied.)

The original act, Section 16(2) contained the provisions now contained in [NRS 286.430,
which provides:

286.430 If an employee who is a member of the system and has contributed to
the public employees’ retirement fund and has not attained his earliest service
retirement age, is separated for any reason, other than death or disability, from all
service entitling him to membership in the system, he may withdraw from the
public employees retirement fund the amount credited to him in his account.
(Emphasis added.)

Chapter 123 of NRS is entitled “Rights of Husband and Wife.” NRS 123.220| et seq., deals
with the rights of husband and wife in community property. NRS T23.220] defines community
property and NRS 123.230| provides that the husband is entrusted with the control of the
community property. NRS 123.240]is a limitation upon the absolute control of the community
property by the husband. This section enacted as Chapter 250, Statutes of 1953, effective March
25, 1953, now provides the following:



123.240 Notwithstanding the provisions of NRS 123.220] and [[23.230] whenever
payment or refund is made to an employee, former employee, or his beneficiary or estate
pursuant to a written retirement, death or other employee benefit plan or savings plan,
such payment or refund shall fully discharge the employer and any trustee or insurance
company making such payment or refund from all adverse claims thereto, unless, before
such payment or refund is made, the employer or former employer, where the payment is
made by the employer or former employer, has received at its principal place of business
within this state written notice by or on behalf of some other person that such other
person claims to be entitled to such payment or refund or some part thereof or where a
trustee or insurance company is making the payment, such notice has been received by
the trustee or insurance company at its home office, but nothing contained in this section
shall affect any claim or right to any such payment or refund or part thereof as between all
persons other than the employee and the trustee or insurance company making such
payment or refund.

QUESTION

Do the provisi apply to the Public Employees Retirement Board, despite
the provisions of NRS 286.6 /0] [L{D)

CONCLUSION

__We have concluded that notice given to the Public Employees Retirement Board, pursuant to
NRS 1%?242] must be honored by the Board, upon the conditions and under the limitations
herernafter set forth.

ANALYSIS

Chapter 250, Statutes 1953, is an act to amend “An Act defining the rights of husband and
wife.” We note also that initsrevision, it islogically made a part of the community property law,
which is limited in its application to husband and wife. However, the act itself does not limit the
application thereof to spouses, but permits “some other person” to give notice that he (she)
clamsrights or an int